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MESSAGE A little over eight months ago, the IHL National Summit took place in QuezonCity. It was the

activity which marked the culminationofa whole host of IHL-related eventsearlier that year.

These included a kite flying event in the U.P. Sunken Garden, where dozensof kites were

launchedinto the skies, and remained aloft as symbols of the aspiration, for higher goals in

terms of making IHLreal in the Philippines.

Thesealso included set of regional summits,held all over the nation, which sought to gather

the concerns, comments and recommendations, ofindividuals and organizations throughout

the country, in order to bring ascomplete a pictureas possible,to the attentionof ourleaders,

at the National Summit. And at that summit, more than 160 participants from sectors as

diverse as the diplomatic community,civil society, andthe media,as well as governmentoffices,

andespecially representatives ofthe uniformedservices, were in attendance and participated

in full.

Gapsand challenges were identified. Corresponding recommendations were issued. And some

very constructive statements were made, and commitments undertaken by the parties. But as

wefast forwardto today,it only becomes abundantlyclear that while some progress has been

madesince August 2009,theoverall health of IHL in the Philippines is unfortunately quite

poor.

til



—

Yes, an IHL Law wasfinally passed in Decemberlast year, andits significance should not be

underestimated, but the ensuing difficulty which arosein relation to the publication of that

law, eloquently demonstrates how hesitant someofour leadersare, whenit comesto bolstering

accountability for genocide, war crimes and crimes against humanity.

Also, over these last eight months, we have continued to witness incidents which appear to

represent a willingness on the part of someto ignore or only pay lip service, to the laws and

customs of war. We have seen howcivilians have continued to be lumped together with

combatants, via branding and demonizing, and how manycivilians have been considered

legitimate military targets,in violation of IHL. Someofthe incidentsarerelatively high profile,

such as the continuing concerns regardingthe arrest and detention of the “Morong 43.” Many

other incidents take place underthe radar, from the militarization of barangays, to forced

recruitment of community membersand indigenouspeoples,to the displacementofthousands

by the indiscriminate use of force. And underpinningall of this, the violence, the deprivation,

the destitution and despair, is the stop-and-start process that is the negotiationfor a lasting

peace.

It is appropriate, eight monthsafter the National Summit, to revisit the content of that event,

the information gleaned, the discussions engaged in, the give-and-take, and the back-and-

forth. It is imperative that we take a closer secondlook at the outputof that large group of

professionals, from various backgroundsandinstitutions, who gathered togetherlast year to

hammertogether and drive home, recommendations aimed at mitigating the horrorsof war,

protectingcivilians and non-combatants, and thereby making true peace in our country,that

much closer and that much morepossible.

Allow meto express mydeep appreciation for the men and women,through whoseefforts this

publication wascrafted and produced.Itis vital that the efforts ofyesterday, are not consigned

merely to the back shelvesof ourefforts, but are built on and accumulated, so that they can

enable an even moreeffective approach, going forward.
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FOREWORD  The Commission on HumanRightshasbeenat the forefront in promotingthe protection of

and adherence to Human Rights (HR) and International Humanitarian Law (IHL)sinceits

creation by the Philippine Constitution in 1987.

To systematically carry out its constitutional mandateto “establish a continuing program of

research, education and information to enhancerespect for the primacy of humanrights”,

the CHRformulated and, since 1988, had been consistently implementing its Strategic Plan

for Human Rights Promotion. In the same year, CHR also developed its General Human

RightsEducation Curriculum, which had, among others, two big modules: one, HumanRights

in TimesofPeace; and another, Human Rights in Times ofEmergencies.

In the early days of CHR,civil society organizations (CSOs)casted their doubtinglooksat the

capacity ofCHR to promote HR and IHL. Yearsof consistent and systematic delivery of HR-

IHLeducation and advocacy programscontributed to the building of their confidence with

CHR,such that, in 1989, the CSOsstarted to earnestly seek the cooperation and support of

the CHRto their advocacies, inter alia, for the protection of vulnerable groups, especially

children, internally displaced persons, and indigenous peoplesin situations of armed conflict.

For 2009,one ofthe major adyocacies ofCHRis the commemorationofthe 60" anniversary

of the Geneva Conventions. The commemoration provided a good opportunity to take stock

ofthe gains madesofar in the promotionoftheideals and principles ofIHL in the Philippines.

Onits part, CHR’s initiatives include the following:

- institutionalization of HR-IHL education in the career coursesofthe military and the

police [Because of this, UNESCO awarded CHRits 1994 Prize for Human Rights

Teaching.];

- together with other advocates, advocacy for the passage of the IHLbill which is now

RA 9851[betterknown asthe “PhilippineAct on CrimesAgainst InternationalHumanitarian

Law, Genocide, and Other Crimes Against Humanity”);
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- advocacy programsfor protected or vulnerable groups, especially those who are most

prone to becomevictimsof violations of HR andprinciples of IHL;

- advocacy for the implementation of the Comprehensive Agreement on Respect for

HumanRights and International Humanitarian Law (CARHRIHL);

- handholdingofleaders and opinion makers to become HRand IHL advocates;

- Establishment of the [HL Division within the Human Rights Education and Research

Office; and,

- Forging of agreements between and among stakeholders for HR and IHL promotion

and protection.

With the advent of the 60" year of the Geneva Conventions, the Civil Society Initiatives on

IHL (CSI-IHL) sought a partnership arrangement with CHRin organizing a 60-day celebration

of the Geneva Conventions. The CHR partnership with CSI-IHL produced a line-up of

commemorative activities that commenced with “Kite Flying for IHL”, followed by series of

“THL road shows”and climaxed with the joint implementation of the herein reported “National

Summit on THL”.

The National Summit on IHL aimed to produce the following substantive outputs: a national

situationer on IHL in the Philippines; recommendations towards a Philippine Program ofAction

on JHL; and, a Summit Communiqué. These outputs were deemed importantto the peace talks

between the Governmentofthe Republic of the Philippines and the National Democratic Front

as well as other parties.

As proposed by CHR, the National Summit on International Humanitarian Law in the

Philippines was adopted as the main celebratory event of the National Inter-Agency Ad-Hoc

Committee created by Executive Order 134 to spearhead the observance ofAugust 12 as IHL

Day. With the E0134 Ad-Hoc Committee’s support, CHR wasalso able to organize simultaneous

Regional IHL Summits nationwide. In this vein, CHR would like to thank the EO134 Ad-Hoc

Committee, chaired and co-chaired by the Department ofForeign Affairs and the Department of

National Defence, respectively, for its full support to the conduct of the National Summit on

THL. .

Finally, CHR wishesto also thank the Embassy of Switzerlandfor its support in the printing

of this Report of Proceedings of the National Summit on IHL in the Philippines. Printed

copies can now be distributed by CHR to main IHL duty bearersand toall participants to keep

them reminded of their commitments.

ANA ELZY E. OFRENEO

Director IV

HumanRights Education and Research Office

Commission on HumanRights
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The Objectives oftheNational Summit

on International Humanitarian Law

The Summit aimed to comeup with the following:

 

 

   A Summit Communiqué

A Situationer on IHL in the Philippines :

Recommendations towards a Philippine Program ofAction on IHL

 

  
   
  
  

   

  
   

   

   
   

  

  

kground

y years ago on August 12, international laws

stecting persons in armedconflict came into

stence. These laws, known as the 1949 Geneva

aventions, are the major backbones of

ernational Humanitarian Law (IHL). To

smote greater awarenessof the principles of

former President Joseph Estrada issued

=cutive OrderNo.134, series of 1999, declaring

y August 12 as IHL Dayin the Philippines.

th this, Civil Society Initiatives on International

smanitarian Law (CSI-IHL) and the

smmission on Human Rights (CHR) conducted

series of consultation meetings to come up with

program ofactivities that will fit with the

ebration of the 60" Anniversary of the Geneva

onyentions. Onesuchactivity is the holding of a

stional IHL Summit. Prior thereto, activities

lude the Kite Flying Event, Regional IHL

mmits and IHL Fora,jointly conducted by the

and CSI-IHL.

ese objectives were successfully achievedduring the Summit.

 

 
The 60" Year of The Geneva

Conventions Commemorative

Activities

For 2009, considering the fact that IHL was

turning 60 years old, the CHR and CSI-IHL

organized a 60-day commemoration of IHL

beginning with the Kite-Flying, and culminating

with the IHL National Summit.

a) The Kite-Flying Activity

The Kite-Flying was held at the Sunken Garden

of the University of the Philippines, Diliman,

Quezon City on July 3, 2009. It was an activity

to symbolize freedom from violations of THL.

Kite-Flying (and Kite-Display) formally opened

the 60-daycelebration, as well as created public

awareness on, the 60th anniversary of The

Geneva Conventions.Sixty kites (1 motherkite

and 59 smaller kites) were flown that bear 60

messages on IHL promotion and protection.

Includedin the messages weretherights of the
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Internally Displaced Persons and children in

armedconflicts.

The themeofthe activity was: “Proteksyon ng

Mamamayan, Kalayaan ng Bayan”. This was

attended by 130 participants coming from the

governmentandcivil society organizations.

Before the Kite Flying proper, Mr. Rolando

Ongkiko, President of the Kite Flying Association

of the Philippines, gave a briefer and some

techniques on howtofly the kites successfully.

With that, everyone wasable tofly the kites and

enjoyedas well.

The main focusof the event wasthe flying of the

giant motherkite. Commissioners Cecilia Rachel

Quisumbing, Jose Manuel Mamauag and Ma.

Victoria Cardonaledtheflying ofthe motherkite,

together with the convenors of CSI-IHL.

The giant motherkite and the smaller kites were

successfully flown in varyingaltitudes. Some flew

higherwhile others, only momentarily, and waved

down. The mother kite had this message:

“IHL:60 YearsofProtection Amidst Conflicts”.
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b) The Regional Summits on IHL

Regional IHL Summits were organized by the 15

Regional Offices prior to the National Summit.

These were held between August 5-10, 2009. The

regional outputs were submitted to the CHR

Central Office and consolidated for presentation

during the National Summit.

The most commonissues that were raised in

almost all Regional Summits were: the lack of

education and information on IHL among the

populace or limited knowledge on IHL in some

regions; scarcity of knowledge ontheprotection

of Internally Displaced Personsespecially women

and children; and, humanitarian protection on the

life and dignity of the civilian populace.

The other common issues raised were

indiscriminate attacks; civilians used as human

shields; negative perceptionofthe public towards

AFP and PNP; and,thelack oflegislation and

policies on IHL implementation to address the

issues. Also mentionedin the regional reports was

the non-existence of data banking on IHL

violations and other information.

c) The National Summit on IHL

The National Summit on IHL wasthe culminating

activity of the 60-day celebration of the 60th

anniversary of The Geneva Conventions. It was

held at SEAMEO-INNOTECHin Quezon City on

August 12, 2009. It was attended by a total of 168

participants.

The Composition of Participants

The participants consisted of the following:

Diplomats -15, GOs — 89, NGOs-45, Resource

Persons - 5, Media - 12, Guests - 6. Thefifteen

diplomats who graced the occasion represented

the following countries: Australia, Brunei

Darussalam, Canada, Chile, China, Finland,

Germany,Iran, Korea, the Netherlands, Saudi

Arabia, Switzerland, and United Mexican States.

Delegates from various goverment offices were

also present, including CHRofficers andstaff.
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Opening Ceremony

The National Summit started at exactly 9:00

clock in the morning. Ms. Karen Tafada, from

the CSI-IHL was the Emcee of the hour. As an

pening statement, she welcomed all the

participants to this important day of celebrating

the 60" Anniversary of the 1949 Geneva

Conventions, particularly the relevance of IHL.

She mentioned that she was co-facilitating with

Dir. Ana Elzy E. Ofreneo of CHR.

Before the Opening Remarks, Comm. Quisumbing

was briefly introduced by Ms. Tafiada,in this wise:

“Overthepastfew decades, CommissionerCecilia

Rachel V. Quisumbing has worked injournalism,

development, law andinternationalaffairs here

‘Wetional Summit on International Humanitarian Lawin the Philipppines | 9

andabroad. She received her degree in Bachelor

of Laws and BA in Political Science from the

University of the Philippines. As a Fulbright

scholar, she earned her Mastersin International

Affairsfrom Columbia University. She also holds

a Masters Degree in Business Administration

from Golden Gate University in San Francisco.”

“Prior to her appointment to the Commission on

HumanRights, she was the Executive Director of

the Presidential Human Rights Committee with

the rank of Undersecretary at the Office of the

President ofthe Philippines. And before that she

was the Presidential Adviser to the UN in New

York. Let us listen to the Opening Remarks of

Commissioner Cecilia Rachel V. Quisumbing.”

NATIONAL SUMMIT 3
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WELCOME REMARKS

HON. CECILIA RACHEL V. QUISUMBING

Commissioner
Commission on Human Rights

Comm.Cecilia Rachel V. Quisumbing welcomed all

the guests and participants to the Summit — the

members of the diplomatic corps, Executive

Secretary Eduardo R. Ermita, the representatives

from the Civil Society groups and her fellow

Commissioners from the CHR.

Comm. Quisumbingsaidit is noticeable that the

day’s gathering was not only a gathering of

governmentorganizationsbutofdifferent sectors

of society becauseit is a recognition thatit is not

only government, such as the military and police,

that has a role in respecting and promoting IHL.

“The Commission on Human Rights has long

recognized the link between the international

humanitarian law and human rights. For

instance, whenthere is armed conflict, one ofthe

rights that is most threatenedis therighttolife,

the rightto the basic services that is so necessary

to protect life, such us clean water, medical

services, food and even food production. The

right to security ofpersonis ofcourse very much

under threat. The right to development and

decentliving are among the mostaffected. We

can see that in our southern Philippines where

not only is there a lack of economic investment

becausepeople are afraid ofputting their money

where they might find themselves bombed but

also where one of the biggest industries that

employs people and our young people are

actually the insurgency groups. It is something

that we do not want to continue in the next

HUMANITY AMIDST CONFLICTS

 

decades. Butit is a result of about 40 years of

armedconflict.

“The right to education and the right to culture

are not only damagedby armed conflict but they

are now protected under international

humanitarian law. So not only the civilians and

non-combatants are protected; but, as we see

under IHL, basic installations such as water

utilities, electricity utilities, medicalfacilities but

also any building related to religion, any objects

related to culture and education are supposedto

be respected.

“We in the Philippines know that IHL plays an

importantrole in peace building. And as we are

hoping to move forward, with two peace

processes with the CPP-NDF and with MILF, we

hope that with greater compliance with IHL, both

sides andallparties will build confidence in each

other and may build a deeperfoundation and a

stronger grounding before actually reaching a

lasting peace agreement. Only by the humane

treatmentofeach other, regardlessofdifferences

in ideology and_ regardless of differences in

religion or ideas ofhow government should be

respected. Even in armed conflict, ifwe treat each

other humanely, then we are still human

separating ourselvesfrom basicinstincts.



   

      

   

 

   
   
   

  
   

  
   

   
   

  
   

 

  
  
   

   

“Unfortunately, IHL compliancein the Philippines

isfarfromperfect. The recent developments show

this. We have reportsfor instance that NPAs have

sacked oneofthe barangays in Davao andactually

took hostages, including children. We saw earlier

this month bombingsin severalcities in Mindanao

which affected lives and livelihood. There is a

continueduseofchild soldiers and even children as

messengers.

“Internal armedconflict should not be used to

stify violations of either human rights or

international humanitarian law. Around the

vorld, it is established and accepted thatall

rties to an armed conflict have to respect the

aghts ofcivilians andthe protectedinstallations,

n those of non-combatants who used to be

mbatants.

say these in recognition of the AFP personnel

o are workingtoprotect the country, but also

i that whodo this international standards seem

tie their hands, but not those of the other

ies. Well, they do. They are supposedto tie

hands of the other countries and when they

head their prisoners and when they hold

seople’s courts which are notestablished by

ognized law and use those as reasons for

cutions, then they themselves are in violation.

ey should also be condemned and broughtto

tice and they should not gain any popular

port because they are not showing that they

lead the country any better than animals.

e Philippine government recognizes IHL so

ch so that Executive Order 134 established

gust 12 as IHL Day, and created a National

oc Committee of several agencies towards

lebrating this every year. This year,it is

ired by the DepartmentofForeign Affairs, the

National Summit on International Humanitarian Law in the Philipppines 11

DepartmentofNationalDefenseis the vice-chair

and other agencies such as the DSWD take part

in that Committee and ofcourse the CHR. Let’s

notforgetthe civil society. They are not part of

the Committee but the civil society has avery vital

role. First of all, they are on the ground. They

can look at situations and monitor them. Infact,

last July, the news about tens of thousands of

people displaced by the renewedfighting caused

by thefailed memorandum ofagreement on the

Bangsa Moro ancestral land agreement was

reported to the CHR byNGOs. They alsopromote

IHL and Human Rights. They can provide

assistance immediately even faster sometimes

than the National Disaster and Coordinating

Committee because they are already there.

That’s whyit is very importantto recognize Civil

In fact, CSI-IHL is an umbrella

organization of many groups here in the

CSI-IHL stands for Civil Society

Initiativesfor International Humanitarian Law.

Society.

Philippines.

They took the initiative. They contacted the

Commission on Human Rights and said they

want to partner with the CHR to celebrate the

60% Anniversary of the IHL. And the AdHoc

Committee, the government groups, decided to

adopt this Summit as the main activity for IHL

Day. Andsoit is only fitting, true enough in

bringing together the Civil Society, the

governmentandthe independent CHR to mark

this important day.

“We began the celebrations as far back as July

3", with the Kite Flying, symbolizing firstof all,

ourdesirefor higher goals. And alsothefreedom

fromfear and suffering that is caused by armed

conflict. To reach the higherlevel, however, we

need action, action that is coordinated, thatis

cooperative and thatis constructive. Action that

is hopefully planned so that we can also plan to
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“Unfortunately, IHL compliancein the Philippines

isfarfromperfect. The recent developments show

this. We have reportsfor instance thatNPAs have

sacked oneofthe barangays in Davao and actually

took hostages, including children. We saw earlier

this month bombingsin severalcities in Mindanao

which affected lives and livelihood. There is a

continued use ofchild soldiers andeven children as

messengers.

“Internal armed conflict should not be used to

justify violations of either human rights or

international humanitarian law. Around the

world, it is established and accepted that all

parties to an armed conflict have to respect the

rights ofcivilians and theprotectedinstallations,

even those of non-combatants who used to be

combatants.

I say these in recognition of the AFP personnel

who are workingtoprotect the country, but also

feel that who dothis international standards seem

to tie their hands, but not those of the other

parties. Well, they do. They are supposedto tie

the handsof the other countries and when they

beheadtheir prisoners and when they hold

people’s courts which are not established by

- recognized law and use those as reasons for

executions, then they themselvesarein violation.

They should also be condemned and broughtto

justice and they should not gain any popular

support because they are not showing that they

can lead the country any better than animals.

“The Philippine government recognizes IHL so

much so that Executive Order 134 established

August 12 as IHL Day, and created a National

Adhoc Committee of several agencies towards

celebrating this every year. This year, it is

chaired by the DepartmentofForeign Affairs, the

DepartmentofNationalDefenseis the vice-chair

and other agencies such as the DSWD take part

in that Committee and ofcourse the CHR. Let’s

notforgetthe civil society. They are notpartof

the Committee but the civil society has a very vital

role. Firstof all, they are on the ground. They

can look at situations and monitor them. Infact,

last July, the news about tens of thousands of

people displaced by the renewedfighting caused

by thefailed memorandum ofagreement on the

Bangsa Moroancestral land agreement was

reported to the CHR byNGOs. They alsopromote

IHL and Human Rights. They can provide

assistance immediately even faster sometimes

than the National Disaster and Coordinating

Committee because they are already there.

That’s whyit is very importantto recognize Civil

In fact, CSI-IHL is an umbrella

organization of many groups here in the

CSI-IHL stands for Civil Society

InitiativesforInternational Humanitarian Law.

Society.

Philippines.

They took the initiative. They contacted the

Commission on Human Rights and said they

want to partner with the CHR to celebrate the

60% Anniversary of the IHL. And the AdHoc

Committee, the government groups, decided to

adoptthis Summit as the main activityfor IHL

Day. Andsoit is only fitting, true enough in

bringing together the Civil Society, the

governmentand the independent CHR to mark

this important day.

“We began the celebrations as far back as July

3", with the Kite Flying, symbolizingfirstofall,

our desirefor higher goals. And also thefreedom

fromfear andsuffering that is caused by armed

conflict. To reach the higherlevel, however, we

need action, action that is coordinated, that is

cooperative and thatis constructive. Action that

is hopefully planned so that we can also plan to



12

dedicate the necessary resources. And that is

whattodayis all about. Today is not only about

speeches. Todayis not only about goodwill. But

we hope that by meansofthe workshopslater to

gather recommendationsfor actions andpolicies

for all actors towards anational IHL actionplan.

“This could not have been done withoutofcourse

the support of the whole National Adhoc

Committee.

recognition to the CHR HR Education and

Research Office ably led by DirectorAna Elzy E.

I would like to give special
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Ofreneo, specifically also by our IHL Division in

that Office which is led by Ms. Epifania Garay

whois there at the back. Thank you also to CSI-

IHL and member organizations. Many thanks

also to our supporting partners, especially the

Swiss Embassy in the Philippines and the

International Committee ofthe Red Cross.

Ladies and gentlemen, we have a very busy day.

It will be heavy but I hope you will also enjoy it.

Thank you very much and please stay with us

during the entire day.“

OPENING REMARKS

HON. ALBERTO C. VALENZUELA

Undersecretary
Departmentof National Defense

Undersecretary Alberto Valenzuela applauded the

Commission on Human Rights for continuing the

celebration of IHL Day. Hesaid that the holding of

the National Summit on IHL is not only in

compliance with Executive Order No. 134 but more

importantly, it observes andvaluesthesignificance

of such noble bodyoflaws to our country. Hesaid

that this year’s celebration is more special as the

Philippines is commemorating the 60% anniversary

of the four conventions of International

Humanitarian Law. The Four Geneva Conventions,

and along with other protocols, embodythe rules on

the conductofwar andlimitits cruelty andbarbarity.

Hereaffirmed the commitmentofthe Department

ofNational Defense (DND)andits primarybureau,

the ArmedForcesofthe Philippines, to uphold the

principles ofInternational Humanitarian Law. To

this end, USec Valenzuela said that the IHL 

principles are taughtin courses offered by theAFP

to its officers and enlisted personnel. In addition,

the AFP has established a HumanRights Office

which monitors the AFP’s adherence to the

principles of HR and IHL and undertakes

programsto ensure the organization’s compliance

with these principles.

He concludedhis message by informing everybody

that in behalf of the Department of National

Defense and the ArmedForcesofthe Philippines,

itis his great anticipation to the daywhen everyone

couldfinally celebrate a stable and lasting peace

in the country.
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REMARKS

HON. EVAN P. GARCIA
Assistant Secretary

United Nations and
OtherInternational Organizations

Department of Foreign Affairs

Assistant Secretary Evan Garcia greeted everyone

a very warm morning and extended the warmest

greetings from the DFA Secretary Alberto G.

Romuloto the celebration of the International

Humanitarian Law Day.

This year’s commemorationis special as it marks

the 60" Anniversary of the Geneva Conventions

andits Protocols, anditis fitting that the theme of

the celebration for today is: “Geneva

Conventions: Humanity Amidst Conflicts”.

Hestressed that the Geneva Conventionsis one of

humanity’s greatest achievementsin confrontingthe

inhumanity of war. It commands universal

acceptance by States with a total number of 194

membercountry ratifications. The Conventions

form the heart of International Humanitarian Law,

the internationally accepted body of law that is

humanity’s shield against the ravages ofwar.

He further emphasized that International

Humanitarian Lawis often referredto as the laws

of war or the laws of armed conflict becauseit

codifies the norms that should regulate the

conduct of armed conflict andlimitits effects. It

defines the conduct and responsibilities of

belligerent nations between nations as well as

individuals and non-State parties engaged in

warfare in relation to each otherandtocivilians.

It is sacred to humanrights law as well as

international humanitarian law as the protection

ofhumanlife. Both bodiesoflaw prohibit torture

or cruel treatment and both prescribe basicrights 

for persons facing criminal proceedings. Both

prohibit discrimination. However, the scope of

ratification of these two bodies oflaw is different.

IHL applies in times of armedconflicts; whereas

humanrights applies at all times, both in peace

and war. IHL bindsall actors in armed conflicts,

States, armed groups and individuals. Human

rights law regulatesrelations includingindividuals.

In behalf of the Department of Foreign Affairs,

ASec Garcia commended the Commission on

HumanRights of the Philippines andits partners

for organizing the National Summit on

International Humanitarian Law. He then hoped

that the celebration ofInternational Humanitarian

Law Daywill increase awarenessofthis important

bodyofinternationallaw as it seeks to protect the

lives, liberty and humanity in times of such

protection asit is needed most.

In his conclusion, he reiterated the complete and

full commitmentofthe Philippine Governmentto

respect the international and national standards

of IHL and HumanRights Law regardless of

obstacles and challenges that come their ways. He

theninvitedall the participants to work with the

government in this endeavour as they continue

their work today andthe days ahead.
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KEYNOTE ADDRESS

HON. EDUARDO R. ERMITA

Executive Secretary

Office ofthe President of the
Republic of the Philippines

In his keynote message, Executive Secretary

Eduardo Ermita extended the warmestgreetings

to everyone from Her Excellency President Gloria

Macapagal Arroyo on the occasion of the 60%

Anniversary of the 1949 Geneva Conventions

which,together with the Additional Protocols that

were adoptedin 1977, comprise the International

Humanitarian Law, otherwise known as IHL.

He commendedthe twoorganizations behind the

conduct ofthis National Summit on IHL, namely:

the Commission on Human Rights which is

chaired by the ever energetic and distinguished

legal luminary, Attorney Leila De Lima, and which,

right now, is headed by Commissioner Norberto

de la Cruz, Officer-in-Charge in the absenceofthe

Chairperson; andthe Civil Society Initiatives for

International Humanitarian Law, or CSI-IHL,

whose presence was also recognized. He

congratulated both agencies for the successful

partnership andfor thejob well done. Today, the

Philippines joins hands with 193 other countries

in celebrating this significant event.

The States’ Commitment to IHL

The Philippines’ commitment to IHLis steadily

anchoredontheState policy expressed in no less

than the 1987 Constitution which states that “the

Philippines renounces war as an instrument of

national policy, adopts the generally accepted

principles ofInternationalLaw aspartofthe law

of the land, and adheresto the policy ofpeace,

equality,justice,freedom, cooperation, andamity

with all nations”.
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The Geneva Conventions and the Additional

Protocols were set in stone with much of the

world consumedin armed conflictor cultivating

an uncertain peace. While celebrating the 60"

Anniversary of the Geneva Conventions, their

utmost importance underthe new millennium,

given the variousincidencesof conflict all over

the world, can never be overstated.

Study on ArmedConflicts

The Heidelberg Institute for International

Conflict Research counted 134 violent conflicts

happening in 2008, 94 percent of which are

intra-State in nature. Quite significantly, this

samestudyclassified both the armed conflicts

with the New People’s Army and the Moro

Islamic Liberation Front as high-intensity

violent conflicts, or conflicts of severe crises.

On the other hand, the Philippine Human

Development Report of 2005, which hasyet to

be updated,cited that even duringtherelatively

short period of 1986 to 2004, 91 percent ofthe

provincesin the country wereaffected at some

point by ideology-based armedrebellion. This

situation underscoresthe threat andactualtoll

of armed conflict to humansecurity, social

ecology, and people’s capacities.
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IHLRealities in the Philippines

Secretary Ermita underscored: “Today, in our

own backyard, ourpursuit ofpolitical and socio-

economic reforms are continually distracted by

incidentsofinternal displacements, particularly

in Mindanao, due mainly to the wanton attacks

againstcivilian villages by rogue elementsofthe

Moro Islamic Liberation Front, or the MILF, as

well as by terrorist groups, such as theAbu Sayaff.

“We have incidences of recruitmentofchildren

by rebel groups, giving rise to children in armed

conflict, or CIAC.

“We havethe issue ofunexplainedkillings which

the Philippine government has addressed

through responsive strategies, the effectiveness

of which has been affirmed by no less than

international bodies, such as the European

Commission and concerned Human Rights

Committees of the United Nations.

“And who can disregard the kidnapping of

humanitarian andpeace workers by kidnap-for-

ransom groups?”

Considering the aforecited situations , he emphasized

that all of these distractions indicate the urgency of

stressing IHL as a template in addressing these issues.

Strategies Needed

To address those issues, Executive Secretary

Ermita highlighted two importantstrategies that

are needed to collaboratively undertake as

stakeholders.

First, the need to strengthen the integration ofIHL

in the governmentpolicy and domestic legal

system. Andin so doing, the governmentitself

further capacitates national and local mechanisms

to ensure compliance with IHL;

Second, by encouraging and committing everyone

to never weaken the campaign to disseminate

information and educate the public especially

thosein conflict-affected areas on IHL principles.

Forhim,to inform and educate is to empowerand

mobilize the people.

Cited as an example on howthesestrategies are

beingcarried outis the Philippine Comprehensive

Peace Process as an importantvehicle in the

implementation of IHL.

Oneofthe Six Paths to Peace

One of the Six Paths to Peace, which is the

government’s current peace policy framework,is

“Addressing concerns arising from continuing

armedhostilities.” This componentinvolves the

strict implementation of laws and policy

guidelines, and the institution of programs to

ensure the protection of non-combatants and

reduce the impact of the armed conflict on

communities located in conflict areas.

IHL Implementation

Along with this processis the implementation of

IHL. This has been mainstreamed in the peace

process with the Communist Party of the

Philippines-New Peoples Army-National

Democratic Front (CPP-NPA-NDF), particularly

through the Comprehensive Agreement on

Respect for Human Rights and International

Humanitarian Law or CARHRIHL.

Likewise, the IHL is a majorreferencein the peace

process with the MoroIslamic Liberation Front

(MILF). During the long period ofimpasse in both

peace negotiations, the IHL served as a.cloak of

protection as well as hopeforthecivilians and non-

combatants caught in the armed conflict. We are

glad that the peace processes with both the NDF
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and the MILFare both gaining headway, with the

negotiating panels committing and are currently

preparing for the resumption of the peace talks

that we expect to happen soon.

These positive developments provide new impetus

for the advocacy and implementation ofIHL. Even

now,relative peace in Mindanaois enhanced with

the suspension ofoffensive military operations by

the AFP andthe suspension of military action by

the MILF,alongwithintensive efforts for the early

recovery of the internally displaced families.

Concluding Statement

Executive Secretary Ermita underscored two

points on a matter ofprinciple andpolicy,to wit:

First Point: While IHL sets the rules for

combatants in engagingin conflict, and monitored

by thestrategists,it is not for combatants alone to

ACHELY
CEM
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learn and understand. It is very important that

civiliansat the locallevel participate in advocating

and ensuring that parties to the armed conflict

comply with IHLprinciples;

Second Point: While IHL is an overarching

measure to humanize war,it should not encourage

any armed group to continue engaging in warfor

in truth, war can never be humane.

In the end, IHL should remind us of one very

important thing: that war should be preventedat

all costs andall efforts must be exhausted to end

all forms of armed conflict. On that alone, the

annualobservanceofInternational Humanitarian

Law Day should remain meaningful andrelevant.

In closing, Executive Secretary Ermita, on behalf

of President Gloria Macapagal-Arroyo, wished

successto all in their collective efforts.

t SECRETARY 
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SOLIDARITY MESSAGE

ATTY. CHAMAINEA. ENERVA

Legal Officer
International Committee of the Red Cross (ICRC)

“Warm greetings to each and everyone. Thanks

to the Commission on HumanRights and the CSI-

THL (Civil Society Initiative on International

Humanitarian Law)for organizing the National

Summit on IHL where the Geneva Conventions

turns 60, which is an important milestone which

teaches on how war was waged.

“As recalled, in 1949, Statesmen in Geneva,

Switzerland organized to form three Geneva

Conventions and add the fourth - one which is

dedicated to the Protection of Civilians. Since

then, these treaties have been supplemented by

the Additional Protocols and by important

documentslike the customary humanitarian law.

“Remarkably, the Conventions have been

universally ratified, meaning, every single State

in the world is a Party signatory to them. The

Geneva Conventions have been successful. They

have saved human beings, giving comfort to

thousands of Prisoners of War and contributed

to the promotion ofpeace.”

IHL Applicability

“International Humanitarian Law is applicable

during armed conflict not like Human Rights

which applies atall times bothforpeace time and

armed conflict. Secondly, HR Law and IHL

faditionally bind different nations. While it is

clear that IHL bindsparties to the conflict, it is

more conventional than Human Rights Laws.

“Further, Human Rights, expressedas individual

entitlements, has been understoodto bind all

ates. Underscoring its applicability, Human 

Rights apply both in armed conflict and in times

ofpeace. So, HR normsis a violation in times of

public disturbance, whereasin IHLit is absolutely

crafted as public emergencies which are armed

conflict. Mostly, HR Law and IHL complement

as much as the Legal Laws.

“In addition, IHL is also a protection ofpersons

whoare in the powerofthe party to the conflict.

On the other hand, it will show far more

differences between the two bodies oflaw, butHR

law sometimes, is being more protective because

ofitsfurther development.

“Lastly, today,there is aneedfor the development

ofInternational Humanitarian Law in terms of

national implementation. With this, the

International Committee of the Red Cross

expresses its commitment to assist the

governmentin the translation of International

Humanitarian Law intoNationalLaws. They are

also positive that it would happen because ofthe

vast majority ofpeople who supported the role

of the core principles of IHL. This clearly

manifests that knowledge of International

Humanitarian Law is important.

“Finally, thank you to the Commission on Human

Rightsfor giving me the opportunity to be a part

ofthis occasion.”



20 |

SOLIDARITY MESSAGE

MR. ERNESTO A. ANASARIAS

Convenor, CSI-IHL and
Executive Director,

Balay Rehabilitation Center

Mr. Anasarias started his message with warm

greetings to everyone and hoped that everybody

is well.

Henarrateda story about an armedconflict which

happened in Pikit, North Cotabato not too long

ago wherea little girl in an evacuation center

madea big impression on humanitarian agencies.

In a crowd of “bakwit” or internally displaced

persons,this destitute but dignified girl stood

holding a placard. Onit was an inscription that

read: “We needfood but we need safety most. I

need to go backto school”.

Heidentified food and safety assistance, as two

vital and integrally related components of

humanitarian action, is an old and obvious truth

butis one thatis deeply difficult to realize. As we

journey to the 21* century, armed conflict and

extreme violence against civilians have been

responsible for mass sufferings and deaths.

Mr. Anasarias also emphasized that perhaps the

easiest way ofunderstandingthe notionofcivilian

protection is to think about the people who need

it most, their experience of war, the laws that

demandtheir protection and the authorities that

are requiredto provideit.

“As we celebrate the 60" year of the signing of

the Geneva Conventions, perhaps we need to

pause andponderhow muchofthese instruments

ofhumanitarian protection have made an impact

in reducing, if not preventing the sufferings of
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civilians and non-combatants. The law,the legal

principlesofprimary State responsibility and the

mandate of particular humanitarian agencies

over civilians are important legal protection in

war.

“However, people are not fully protected just

because the law says that they are, and because

they identify authorities with the duty toprotect.”

Hesaid, in manywars, laws are frequently broken

consciously and purposivelybyall sides including

non-State armed groups. And in somewars,these

lawsare simply unknown andthey remain an open

question whether knowledge ofthem wouldaffect

the behaviourofthe warring parties. Often, they

are broken especially by those with the greatest

responsibility for keeping them. In other

situations, States that are willing to abide by these

lawslack the power or meansto do so.

Challenges

Thereal challenges in humanitarian protection

work are not only legal ones per se but the

practical ones of ensuring responsibility,

provision and good conducton the ground.Itis

the art of securingthe protectionof civilians that

is demandedbylaw from all those responsible

for enforcing these laws.  
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Concluding Statement

In his conclusion, in behalf of the CSI-IHL as one

ofthe proponents of the present IHL Summit, he

extends his wish for everyonefor a meaningful and

substantive activity where the convergences go

beyond the coming days. “May their initiatives

go beyondthe walls of the conference hall and

reachthe civilians and non-combatantsalike in

the sites ofconflict, in the places where the IDPs

arelocated, in military camps, the schools and in

the chambers ofgovernance andinto the hearts

and mindsofthe general public.”

He called on the major parties to the armed

conflict in the Philippines, namely, the

SOLIDARITYMESSAGE

HONORABLE JUERG CASSERINI

Chargé @’ Affaires
Embassyof Switzerland

Mr. Juerg Casserini greeted each and everyone and

said that heis greatly honoured andprivileged to

address the few groupsof personalities from the

government of the Philippines, from politics,

business, International Committee of the Red

Cross, non-governmentorganizations and guests

while celebrating the 60Anniversary of the

Geneva Conventions and the International

Humanitarian Law Day.

“In the Four Geneva Conventions, it is an

obligation toprotect the victims ofmilitary action.

For Switzerland, it is committed to ensure that

an obligation is respected. My country,

Switzerland, attached special importance to the

anniversary of the Geneva Conventions.

Switzerland has been the depository ofthe Geneva

Government of the Republic of the Philippines

and its Armed Forces, the Communist Party of

the Philippines and the New People’s Army, and

the MoroIslamic Liberation Front to continue

to bring into force, in the context of the peace

process, the Geneva Conventionsto the extent

appropriate to the respective armed conflict

while celebrating this occasion to honorthese

Conventions.

In this way, the highest standard ofthe so-called

rules of war might be applied to the situations

of armed conflict so that civilians and other

protected persons under IHL will benefit from

better humanitarian protection.

 

Conventionsfor the last 60 years. And respect of

International Humanitarian Law as well as the

promotion and strengtheningofthis body oflaw

is one of the main objects of the Swiss foreign

policy. Thephilosophy ofthe Geneva Conventions

dates back to the 19" centuryfollowing the Battle

of Solferino in 1859, where heavyloss of lives

occured. Avery significantperson, HenryDunant

ofGeneva, born in 1828 anddied in 1910,initiated

the first missionfor the protection ofpersons in
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conflict situations. This ultimately laid the

joundation ofthe International Committee ofthe

Red Cross which began in the battlefield of

Solferino where humansuffering was met without

escape and compassion, withoutdistinction. The

birth of the Red Cross and the Red Crescent

Movement has been expanded worldwide. In

tribute to the Swissfounder, the color ofthe Swiss

flag red and white were adopted. “

The Role of International Committee

ofthe Red Crossin the Philippines

“The ICRCis also playing a very importantrole

in the Philippines not only in the areas of

displacement in Mindanao butalso in many of

the parts of the country where the Red Cross

members are helping people in need, giving

assistance to prisoners, hospitals and many

others. There are also many humanitarian

organizations who do the same thing and they

are working together with ICRC.

“The Four Geneva Conventions of 1949 and the

two additional Protocols of 1977 and additional

protocol of 2005 is the core of International

Humanitarian Law. The Geneva Conventions

protecting particular persons whoare not or no

longer participating in hostilities, civilians or

persons taking captive in military camps,persons

under the authority of the adverse party to a

conflict are entitled to respect for their life and

jor their physical and mentalwell being.

“Today, the Geneva Conventions of1949 and the

two Additional Protocols of 1977 are bilaterally

regarded ascustomary international law which

is binding in all States and all parties to the

conflict where Switzerland is the depository State

of the Geneva Conventions andits Additional

Protocols.
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“My country, Switzerland,
attaches special importanceto

the anniversary ofthe Geneva

Conventions. Switzerland has
been the depository ofthe

Geneva Conventionsfor the last
60 years. And respect of
International Humanitarian

Law as well as the promotion
andstrengtheningofthis body
oflaw is one ofthe main objects

ofthe Swissforeign policy.”

“Switzerland is proud, together with the ICRC

andall other nations, to celebrate today the 60%

Anniversary of the Geneva Conventions. The

Embassy ofSwitzerland in Manila is also proud

to be apartnerofthis importantNational Summit

ofInternationalHumanitarian Law. Switzerland

is committed to finance the two publications,

proceedings and recommendationsofthe August

12 National Summitand the Graduated Curricula

on HumanRights andInternationalHumanitarian

Lawforthe Military.

“Thanks againfor having invited me to the very

importantcelebration ofthe 60" Anniversary of

the Geneva Conventions. I wish all the

participants the very best, good luck and success

oftheir undertaking.

“Finally, keep in mindthe aim ofthe Convention:

to protect andto help the people in need in both

good and badtimes and encourage them to help

maintain peace andfreedomforallin this world

ofconflict and unrest”.
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REVIEW OF PHILIPPINE STATE AND NON-STATE ACTORS’

OBLIGATIONS UNDER INTERNATIONAL HUMANITARIAN LAW

Speaker: COMMISSIONER JOSE MANUEL S. MAMAUAG

Commission on HumanRights

Commissioner Jose Manuel Mamauag greeted

everyone a pleasant morning.

“It is refreshing to be invited to take counsel with

agroup ofconcernedcitizens who have gathered

to engage themselves in the earnest study of the

issues and challenges that confront a mostserious

national endeavour: A National Summit on

International Humanitarian Law.”

The participants’ seriousness of purpose and

concern for the good of the nation reassure each

and everyone that occasional aberrations in the

Philippine legal system cannot and will not

overcomethevitality ofthe democratic spirit that

animatesthe Filipino people. Hewas mostgrateful

for the privilege to speak at the Summit.

Heinvited the participants’ attention to the copy

of the CSI’s Primer on IHLin the Philippine

Context. The Primer was madea reference because

it bears information about the Customary IHL

Rules as determined by the International

Committee of the Red Cross (ICRC) 2005 Study

on the Rules and State Practices, entitled

Customary International Humanitarian Law.

Key Normsand Obligations under the

2000 OptionalProtocol on the

InvolvementofChildren in Armed

Conflict (CIAC)

The key norms and obligations under the 2000

Optional Protocol on the Involvement ofChildren

Involved in Armed Conflict of States’ obligations

are:  

State Parties - - -

* shall take all feasible measuresto ensure that

membersof their armed forces who have not

attained the age of 18 years do not take direct

part in hostilities;

= shall ensure that persons who have not

attained the ageof18 years are not compulso-

rily recruited into their armedforces;

» shall raise the minimum ageforthe

voluntary recruitmentof personsinto their

national armedforces.

Like the State Parties, the Non-State Armed

Groups (NSAGs)have also an obligation as regards

Children in Armed Conflict (CIAC).

=" The Non-State Armed Groups “should not,

under any circumstances, recruit or use in

hostilities persons underthe age of18 years”.
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Basic Obligation of Compliance with IHL

by each Party to the Conflict

Each party to the conflict must respect and ensure

respect for IHL byits armed forces and other persons

or groups acting onits instructions, or underits

direction or control. This does not depend on

reciprocity,i.e. the other party’s compliance.

Advisory and Instructional Obligations

Each State must make legal advisers available,

whennecessary, to advise military commanders

at the appropriatelevel on the application of IHL.

States and parties to the conflict must provide

instruction on IHL to their armedforces as well

as the teaching of IHLto thecivilian population.

Basic Obligations of Enforcement

ofIHL by States

Further, States may not encourage violations of

IHLbyparties to a conflict. On the contrary, they

mustexert their influence, to the degree possible

to stop violations of IHL.

Also, a State is responsible for violations of IHL

or those attributable to it, including violations

committed bythe following:

e its organs, including its armedforces;

e personsorentities it empoweredto exercise

elements of governmental authority, and

e personsor groupsacting on its instructions

or underits discretion or control.

Insummary,International Humanitarian Lawcan

be reduced to a few basic principles: Only

combatants, especially members of the armed

forces, are authorized to undertake belligerent

activity. Aslong as they behave accordingto the

rules of international humanitarian law, they

cannot be held accountable by the parties for

participating in armedconflict.
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As a rule, only combatants may bethetargets of

attack. No one whois notor is no longer

participating in armed conflict because of

wounding,illness, shipwreck or prisoner of war

status is a legitimate target of attack, and such

people must be protected. When attacks on

legitimate targets cause incidental consequences

for protected persons,these mustbe limited to the

extent possible. If an attack would lead to

disproportionate incidental consequences, it may

notbe carried out. When engaging in a legitimate

attack, parties mustrefrain from using means and

methods that would cause unnecessary suffering.

Courts’ Jurisdiction

The Courts’ jurisdiction over violators of

international crimes exercise jurisdiction or the

power to prosecute and punish alleged

perpetratorsof international crimes on the basis

of three principles: territoriality, passive

nationality or active nationality.

Recently, the universality principle has emerged

empowering any State in cases of international

crimes, subject in somecases to the presence of

the alleged offender in the territory of the

prosecuting State.

Pursuantto the principle of universaljurisdiction,

covering grave breaches of the 1949 Geneva

Conventions, the Philippines is not only granted

the powerto prosecute and try the accused, but

also obliged to do so, oralternatively, to extradite

the defendant to a State concerned. This is true

in casesofinternational armedconflict but is now

believed to apply equally to core crimes in non-

international armedconflict.

Since the Philippines does not permit arraignment

in absentia, the presence of the accused in the
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Philippines is a condition for initiating criminal

proceedings. The practice internationally is to

deferto the territorial or the national State, should

such State initiate proceedings, or to allow such

States first opportunity to doso.

SenateBill on IHL

The Philippines appearsto be oneofthose States

wherea bill is pending that seeks precisely such

nationalization of the core crime. In Comm.

Mamauag’s view, this is not necessary because of

the incorporation clause in the Philippine

Constitution that makestreaties the laws and the

adoption clause therein that makes generally

accepted principles ofinternational law part ofthe

laws of the land. Comm. Mamauaghails the

Senate’s passage onthird reading of the measure

codifying international humanitarian law within

the country’s legal system.

The bill was authored by Senator Richard J.

Gordon, Senate Bill 2669 which defines and

penalizes crimes against international

humanitarian law andother serious international

crimes and designating special courts.

The bill states: “There is a need to codify

international crimes within the domestic legal

system to ensure that those who commitwarcrimes,

genocide and other crimes against humanity are

not afforded impunityfor their acts”.

The core of Senate Bill 2669 seeks to define three

international crimes, namely: war crimes,

genocide and crimes against humanity; to provide

for their prosecution in the domestic courts; and

to impose imprisonmentdependingonthe gravity

of the crime committed. Thebill also introduces

into the country’s penal system principles of

criminal responsibility unique to the prosecution

of international crimes such as command

responsibility, non-prescription of crimes and

irrelevanceofofficial capacity.

Should the Philippines decide to take cognizance

of a prosecution for these core crimes, a number

of general principles will cometoplay.

Principle of Legality

Anotherprincipleofinternational law whichis the

Principle of Legality states that there is no crime

if no law makesit a crime andalso there is no

penalty if no law providesforit.

In the Philippines, this principle is satisfied by the

application of customary international law

recognizing the existence of core crimes and

penalizing them. Also, due to the provisionsof the

Four Geneva Conventions of 1949, which in their

entirety already customary IHL on international

armedconflicts (except CommonArticle 3).

Comm. Mamauagadded: “But our experience in

the Commission is that reliance on customary

international law is doomedto fail because it

represents a higher standard ofIHL than thatfor

internal armedconflicts. The absence ofan IHL

enforcement regimefor internal armedconflicts

is giving usdifficulty in the exercise ofourpower

to investigate complaintsfor IHL violations,ifthe

rate ofdismissal ofcases wefiled in court is any

indication. But this alone will not stop us from

doing ourjob”.

Challenge

“The reason for this gathering is precisely

because there is no enforcement regime in IHL

for internal armed conflict. Thus, the challenge

before us now is: to improve the IHL norms,

standards and rules to be followed in
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Internal Armed Conflicts which are often

”
morebrutal than international armedconflicts.

Comm. Mamauag suggested that one practical

implication of this challenge, if accepted, would

befair trial guarantees for “people’s court” of the

CPP-NPA-NDFand other Non-State Armed

Groupswith “revolutionary justice system”.

To succeed.

“We need clear-headedresolveto cleaveto certain

fundamental principles. We must show our

determination to agree soon on asetoftools with

which to respondto the challenge before us.

HUMANITYAMIDST CONFLICTS

“The vast network ofIHL advocacyin the country

is very encouraging. The Civil Society Initiatives

for International Humanitarian Law (CSI-IHL)

is the most visible organization andis the co-

organizer in this National Summit. Also

recognized were other government agencies.

non-government organizations,civil society and

cause-oriented groups andindividuals.

“By working along side these organizations, the

efforts in the Commission on Human Rights are

multiplied and magnified. This is especially

important since the CHR lacks the resources

required to carry outits mandatefully”.
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TOPICI:

SITUATIONERS FROM THE GROUND
 

Presentor1:

ATTY. MARILYN PINTOR

Director, CHR Caraga Region

Atty. Pintor began hertopic with warm greetings

to everyone saying “Maayong buntag” from

Mindanao.

Hertaskwasto presentto the bodythesignificant

outputs of the different regional summits on

International Humanitarian Law conducted

nationwide by the Commission on HumanRights

Regional Offices. Most, if not all, the regional

summits were conducted the week prior to the

National Summit.

She presented the commonissues identified bythe

participants during the IHLregional summits. She

hoped she would be able to give justice to the

outputs of the other regional offices because she

wasonly around duringtheregional summit ofher

region. She invited participants from herregional

summit - the Provincial Social Development

Officer, Mrs. Bajade and her colleague who are

both from the Provincial Development Office of

Agusandel Sur.

I. Commonissues consolidated by the

CHRCentral Office staff

= Lack of education and information on IHL/

limited knowledge of IHL;

= The need for integration of IHL in the

education system. This does not only refer to

the CHR HR-IHL module butalso in the

regular school system;

  

Il.

  MARILENM,PINTOR
TARECTOR.CHEPCARAGA RERIAN

Non-observance and compliance to IHL by

AFP, PNP, CPP-NDFand MILFas well as the

non-observanceofthe Rules of Engagement.

In the Caragaregion,it is not a problem of

lack of knowledge; but, this is the specific

clamourofourparticipants that there is non-

adherence or non-compliance to the IHL

provisions; and

Advocacy in the barangay/ community level.

Internal Displacement

Womenandchildren and non-participants of

armed conflict are affected;

Noidentified IDP campandfacilities;

Lack of essential supplies like food, medicine

and shelter for IDPs. These things are basic

for the survival of humanbeing;

Burntout feelings of volunteers and health

workers assigned in IDP camps;

Insufficient funds of government-mandated

agenciesto deliverbasic services. For example,

there is an ongoing displacement in Surigao

del Sur. Now,there are agencies ofgovernment
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Il.

telling that there is constraint on their part to

provide assistance because the displacement

is not caused by natural calamities. They are

sayingthattheir calamity fundis only intended

for displacement causedby natural calamities;

and

No hazard pay for volunteers and health

workers.

Humanitarian Protection

Failure to protect life and dignity ofcivilian

populace;

Protection of the right of state actors/

vulnerability of state actors;

Security. There is lack of security or

insufficiency of security providing

humanitarian assistance to persons who are

not combatant; and

Indigenous Peoples in risk prone position.

Like in Caraga, the Indigenous Peoples (IPs)

are, almostalways, the onesaffected by armed

conflict.

. Militarization

Presence of the Military in the areas;

Military/PNP counter insurgency operations

in risk prone areas; and

Thepresenceofthe military in the areas create

fear amongcivilians. And this will lead them

to evacuate from their habitual places of

residence.

Indiscriminate attacks

Attacks on religious monumentsandplaces of

worship,cultural objects and other protected

objects;

Destruction of properties;

Burning of houses (But no onecantell as to

whowere responsible for the arson); and

Farms were left unattended due to
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displacement. According to the IDPs,

displacementusually happen whentheir crops

are due for harvest.

VI. Civilians used as humanshields/

endangering lives

* Civilians and children used as humanshields

by the NPA against government troops upon

withdrawal;

= Civilians (non-combatants) in risk prone

areas. There areallegations that soldiers are

even sleeping andeating withciviliansin their

houses. This isa blatantviolation ofthe Rules

of Engagement;

= Use of children as soldiers and couriers and

guides; and

= Use ofprotected areas/places as refuge for the

enemyfor treatment of their wounded.

VII. Negative perception ofthe public

towards AFP and PNP

= Decaying values;

= Adamant attitude of witnesses. Upon

interview,they tell CHR investigators that they

witnessed the incident. But whenaskedto sign

a sworn statementoranaffidavit, they would

refuse for reasons of their own. And in most

cases they say theyfear oftheir lives; and

= Non-cooperation bycivilians with AFP. But

AFP says that if it is the NPA asking

information from thecivilians, they cooperate.

Andifitis the military askingfor information,

they refuseto cooperate.

VIII. Lackoflegislation and policies on IHL

implementation to address the issues

= Delayed passage of IDP and IHLBills;

" The needto clarify the status of foreign

nationals within the ranks of insurgents -

lawful combatantsor plain mercenaries? This

can be defined bytheBill;
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= Theexistence of the Kangaroo Court; * Hostage taking of prisoners and captives;

= No compensationofvictims; = Kidnapping of non-combatants, ICRC and

* Collection of fees regarding permit to civilians;

campaign byparty list groups from other * Theinhumanetreatmentofcaptured soldiers
candidates within their areas of control; and andcivilians;

* Lack ofdisaster preparedness. In most cases, « The use of landminesto injure and evenkill

the local government units (LGUs) have their civilians and other non-combatants;

own disaster plan. But there are LGUs, while * Proliferation ofunauthorizeduseoffirearms;

equipped with their own disaster plan, the Extortion activities or the collection ofthe so-

same does not include displacement due to called revolutionary tax; and

armed conflict, only displacement due to Unauthorized use of uniform.

natural calamities.

XI. The Peace Process

IX. The lack of Data Banking on IHL * This refers to the suspension ofthe peace
provisionsand otherrelated negotiation process.

information

= Lack of disaggregateddata on the victims and XIL. Violation of suspension of military
damages caused by armedconflict; operations

=» The Barangay I.D. System. There are = This happens especially when there is a

barangays which adopted the I.D. System; ceasefire agreement and there are parties to
there are also barangays which are not the agreementviolatingit.

applying said system; and

* Unavailability of personnelfor interview. XIII. Livelihood

= Due to armed conflict, the meansofliving of

X. There are crimes committed during the civilian population are affected, if not

armedconflict by both armed groups damaged.

Presentor 2:

MR. YUL OLAYA

Mindanao Bantay Ceasefire

Mr. Yul Olaya thanked the Commission on

Human Rights for inviting him personally to

represent the Internally Displaced Persons (IDPs)

in Central Mindanao. He discussed the “State of

the Bakwits’ (IDPs) Address on July 23, 2009".

Hestressed that the Internally Displaced Persons had beensuffering from dehumanizing conditions
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in the evacuation centers. Therewere manycivilians,

including children, who died. Many babies died due

to dehydration and malnutrition andstill others died

ofshock from mortar fires. Adults, especially elderly,

suffered from various diseases.

POSITIVE DEVELOPMENTS

Mr. Olaya said that on the very day that “Bakwit”

Power waslaunched,i.e. on July 23, 2009, the

government declared Suspension of Offensive

Military Operations (SOMO). On July 25, 2009,the

MILFdeclared Suspension of Offensive Military

Actions (SOMA). As an offshoot,in July ofthe same

year, both parties came up with a joint statement

which highlighted protection of non-combatants

in armed conflicts. However, he said that those

developments, the SOMO and SOMA,as well as the

statements did not serve as guarantees for them to

return to their respectiveplaces.

In August 6, 2009, collateral deaths and

destruction ofproperties took place. A mortar was

fired at a school and there were 8 childrenkilled.

This triggered doubts on the authenticity or

efficacy of the SOMO and the SOMA.Asa result,

there were thousands of families who were

displaced. At present, they are still living in

evacuation centers where 50% of these IDPs are

school children. In addition, it destroyed the

educational activities of the schools that were

struck by the mortar. Cited as exampleis, in Datu

Piang where 10,000 school children were severely

affected. Out of this 10,000 schoolchildren, only

4,100 are in schools and the remaining 3,000 are

not in school.

THE RAPID NEEDSand DAMAGE

ASSESSMENT (RNDA)

The victims declared the damages caused by that

armed conflict. Their houses and boats,as well as
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domesticated animals like pigs and chickens, were

burned. Their appliances, like TV sets, were also

burned.

ISSUES:

The HumanRights Violation Issues

Three major HRVissues needto be addressed:

1.) death ofcivilians;

2.) the burning of 1, 639 houses and properties;

and

3.) economic,social andcultural rightsissueslike

health andlivelihood.

PRIORITY NEEDS OF THE VICTIMS

Mr. Olaya listed someof the needsof the victims

which should beprioritized, as follows:

* To immediately conduct health surveys,

including psycho-social survey especially

amongchildren;

= To increase the frequencyoffood rations;

= To immediately address the need of children

for access to basic education and provide

school supplies and school materials; and

= To decrease the number of deaths among

bakwits.

CONCLUDING STATEMENT

Mr.Olaya posited six questions on IHL,to wit:

1) How can weenforce IHLin the Philippines?

2) How can weseek justice over the burning of

thousands of houses?

3) Howcan IHL be helpful to thevictims?

4) Can wefile complaints on violations in

Philippine Courts?

5) How can IHL stop the AFP from doing

indiscriminate attacks?

6) How can IHL stop the dehumanizing

conditions?
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TOPIC 2:

GOOD PRACTICES ANDINITIATIVES OF SERVICE PROVIDERS
 

Presentor1:

PROF. MIRIAM CORONEL-FERRER

Sulong CARHRIHL

Prof. Miriam C.Ferrer started her discussion by

greeting each and everyone a pleasant morning.

As she informedthe participants, her presence was

to share with them what the Sulong CARHRIHL

has done. Sulong CARHRIHLisa networkthatis

being put up to make sure that CARHRIHL,orthe

Comprehensive Agreement on Respect for Human

Rights and International Law signed in 1998 by

the Philippine Goverment and the National

Democratic Front, wouldprecisely live up to both

parties’ commitments.

As she briefly shared, there are two important

realizations that they hadin their work especially

in local communities since the last 4 to 5 years.

As stated, CARHRIHLwassigned in 1998 butit

wasnotreally implementedbyboth parties. They

agreed to implementit, but it was only in 2004

whenthey started to implementit, and thatis the

reason whythey organized themselves.

The Realizations of Sulong CARHRIHL

Prof. Ferrer mentioned two realizations about

their work. Beforehand, they decided to focus on

the ground because that is the place where the

fighting is. That is also where the twoparties are.

While the negotiations, the politics, happened at

the national level and both parties observe the

Agreement. With this, they invested a lot of their

efforts in making it possible in some of the

communities where they have established

ew APU

 

partnerships and provided someof their basic

services.

As its first importantrealization, IHL principles

are not hardto explain and not hard to introduce

because even though people in the communities

do not know the concept or the name IHL orits

Filipino counterpart, they actually know whatitis

all about. And that kind of knowledge, she

continued,is based on their own experiences with

the violence, their own sense of humanity, and

their customary beliefs. As to customary beliefs,

emphasized on indigenous communities where

the fightings take place, in the uplands wherethe

AFPis chasing the NPAs.She said thatrealization

is important becausetheyarejust putting a name

to whatthey already know, where they only share

experiencesin theotherplaces. For instance, what

Atty. Pintor had sharedearlier, they also found out

as very commonexperienceson the ground.

As she figured out, that kind of sense ofhumanity

maybe, commonsenseof humanity - founded on
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customary beliefs, maybein the form ofreligious

beliefs, whether Islam or Christianity. However,

Sulong CARHRIHL does not really work in

affected areas where the MILFoperates but on the

areas affected by the communist insurgency, or

maybein Christian areas.

It is not difficult to create an appreciation of and

adherence to CARHRIHLat the community level,

ie. where the armed conflictis taking place. One

simply has to: surface the community folks’

customary beliefs, sense of humanity, and

experienceson violence; and,juxtaposethese with

the ideals and principles of HR andIHL. One has

to reframe the community folks’ deep-seated

beliefs along HR and IHL; thereby, establishing

commongrounds betweentheir cherishedbeliefs

and the provisions of CARHRIHL. Andthat

commongroundis easily formed and shaped by

partnerships on the ground.

IHL Cannot be Advanced by Individuals

Working Alone

The secondrealization is that IHL cannot be

advanced by individuals working alone. There

must be community organizations to do this --

whetheritis a tribal organization led by council of

elders; whether these are through people’s

organizations, sectoral groupsthatare also being

formed,orpreciselythe differentservice providers,

NGOs and the church which have very strong

presencein the remote communities. She further

stressed that without said structures in place, it

would be very hardto negotiate for what might be

very simple. In reality, the most common concern

at the community level is whether a military

detachment should notbe put up nearthe school

or even near the church or near public places

where a lot of people converge. That kind of

negotiating and engaging with the parties to the
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conflict would require an organized community,

aware of their rights, because awareness is very

important. Our communities have found that if

they ask the AFP or the NPA if they know of IHL

or they know CARHRIHLthen that makes the

other party behave better. These people knowthat

that kind ofknowledge already provide some kind

of a shield or protection.

This conforms with somefindings about rape. If

a person knew that rape is wrong, andifyou fight

it, then it is less possible that one will be raped.

Heor she can bekilled as well. As shared by her,

statistics showthatifyou fightoff a violation that

is about to be committed against you, then you

will be able to somehowpreventit. So that kind of

awarenessin having the organizational structure

to engage the twoparties is very, very important.

Prof. Ferrer cited as an example the ceasefire with

the GRP and NDF. However,in the case of the

GRP-MILFceasefire, the same was broken down,

henceanall out waris taking place exceptfor the

fact that recently, the two parties have agreed to

start negotiations.

CARHRIHLis Basically a Very Weak

Mechanism

A third realization with regard to the CARHRIHL

is - itis basically a very weak mechanism and has

no political will to implement. For most part,

violations and accusations also assumea political

character - meaning objectives based on

propagandagoalsof either party. And for them,

they try to issue akind of approach whichis the

dialogical approach. Dialogical — meaning, the aim

is to convince theparties to observe and betrue to

their commitments under the agreement they

signed and, under International Humanitarian

Law andInternational HumanRights Laws.
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“Ifyou haven't heard aboutus before, ifyou don’t

readus in the newspaper,it is becausethis is not

the arena where we wantto build our strength.

Ofcourse we wantthatthe public discourseto be

very, very high. Thatis also important as one of

ourstrategies, to generate that kind ofawareness

and discussions about what is IHL, what is

CARHRIHL, whoare violating, who has not

exercised transparency and accountability. But

in thefinal analysis, the strength really is, on how

strong the communities are in advancing and

making bothparties comply with the agreement.“

As explained further, the dialogical approach is

important. Although at times there are specific

violations, then they do adopt the confrontational

approach. But whatis in the dialogical approach

that makes these changes possible? Oneis, their

belief or notion that influences the peace

negotiations. That they should undertake peace

negotiationsin orderto transform relationships-

from a relationship of hostility and violence to a

relationship of partnership and coming together

with a commonrealization that all of us (every

Filipino) have the samefuture.

TheSignificance ofthe DialogicalApproach

As stated by Prof. Ferrer, using the above-

mentioned framework, the communities have

been able to extract specific Memorandum of

Agreement (MOA) with local commanders on the

groundwherethey do not need to sign complete

CARHRIHLaltogether but pick out elements of

CARHRIHLthatare specifically relevant to the

conditionsthat they have. For instance, one MOA

that was signed between the Federation of

Mangyan Leaders and the Local Commandin

Mindanaowasused in Mindoro Occidental with

regard to certain brutalities before the arrest of

suspected Mangyansorthe IPs in the community.

In that MOA,oneofthe agreementspertains to the

mannerby which anyarrest shall be conducted by

the military of any suspected NPA sympathizer

among the Mangyan community. It stipulates that

priorto thearrest, the local church will be informed

first so that no harm can be doneto thosepersons.

This would prevent disappearances and/ortorture.

Strengthening Capacities of Communities

Asearlier mentioned,Prof. Ferreris also interested

in generating a public discourse on HR and IHL

which shouldbe of a very, very high level. Sulong

CARHRIHLseeks to strengthen community

capacities to directly seek redress for any of their

grievances and work on modalities for CARHRIHL

observance. Research and analysis are the two

major aspects of the work of Sulong CARHRIHL.

These are supplemented by their advocacies for

the legislative, peace process and otherissues.

Pushingforthe Ratification and Enactment

ofHR-IHL Laws

The Sulong CARHRIHLis also one with various

other groups whoare pushingfortheratification and

the passageofnationallegislations on HR and IHL

andspecific intervention and sectorbased approach.

In sector-based approach,they try to integrate the

different operative framework, such asthatrelative

to children. For instance, they have the whole body

oflaws and codeswith regard to thechildren’s rights

where many of these elements are in CARHRIHL

and also in the Children’s Rights Convention,

Indigenous People’s Rights Act and so on.

Presentation of Photo Documentation

Before she ended her discussion, Prof. Ferrer

showed somephotographsofthe Mangyans, who

were in a role-playing session. The Mangyans

acted out their own encounters with the

government and the NPA and spontaneously
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showed their practice in negotiations among

themselves. This was undertaken in one ofthe fora

that they held with General Cabuay after an

encounter. From the negotiations, the community

was able to seek certain measures, such as

compensation for damagesof farm products that

were ready to be harvested when the conflict

Presentor2:

MS. LAN MERCADO

Country Director, OXFAM

Ms. Lan Mercado shared the OXFAM’s

experiences on thesituation in Central Mindanao

since the all-out war in 2000.

The OXFAM Organization

OXFAMis not just a service provider but an

international organization working in more than

80 countries all overthe world. It is adevelopment

organization as well as a campaign organization

whoseorganizationalidentity, the work that they

do in the Philippines, form as a task force. For

them, IHL andthesituation in Central Mindanao

is a humanitarian endeavor where they aim to

alleviate the suffering from extreme form of

poverty oftheirclients.

OXFAM’s Concern on IHL

With its humanitarian concern, the emphasis of

their workis to protect civilian populations

whoare affected by war. They are not only

concerned in conflict situations, but also in

situations of natural disasters. Among the

recipients oftheir services are the membersofthe

State and non-State armedforces or armed groups

whoarealso entitled to certain formsofprotection.

The international standards are subscribed to and
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began, andwith regard to loans secured in order

to plant but plants were not harvested.

Prof. Ferrer ended her statement by expressing her

thanks and assured that they (the participants)

have a lot to learn from each other. Finally, she

said thatthis is just the beginning.

 

promoted, in the absence of a national law.

Essentially, all of their activities are aimed in

ensuring full respect for the rights of an individual

in accordance with international standards.

The Humanitarian Protection

OXFAM, with its work on humanitarian

protection, subscribes to international standards.

The other important aspect of humanitarian

protection strategies is services or humanitarian

protection advocacies that are conducted in an

impartial manner. While its work is around

humanitarian protection, OXFAM challenges the

warring parties and the governmentto respect and

uphold IHL and the core Human Rights

instruments whetherin conflict situations or

natural disasters. In the absenceoflocal capacity.

OXFAM determines whethertheywould intervene
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directly in orderto achieve the desired standardsof

protection and achieve the multiple protective

system. This can be achieved throughthefollowing:

1. Advocacy Campaign - Persuade those who are

responsible to keep their obligations;

2. Support the responsible bodies so they can

perform their responsibility; and

3. Partner with other organizations, primarily

with local population or communities who are

heavily affected by other disaster in order to

access the protective system themselves.

OXFAM has been working in behalf of the

Philippine NGO network, a huge coalition of

international NGOs whoarerenderingservicesin

conducting advocaciesto protectcivilians who are

caught in armed conflict or in the cycles of

disasters.

Also, OXFAM is workingin cooperation with local

organizations -- the Mindanao Peace, Mindanao

People’s Caucus and Mindanao Anti-Ceasefire.

Likewise, OXFAM is working closely with CSI-

IHL, andthe Parish of Pikit, governmentoffices

like the Department of Social Welfare and

Developmentand the Departmentof Health, and

with bodies or IAC Standing Committees.

Protection ofInternally Displaced Persons

OXFAM’s protection activities for the IDPs are

focused on thefollowing:

1.) Personal violence, which includes not only

those who have been caughtin the cross-fire

but also those who are emotionally wounded

whoneedsocial intervention;

2.) Protection of civilians from deprivation,

impoverishment, disposition, destitution,

disease and exhaustion;

3.) Humanitarian protection is protection from

the restriction of movements or access

particularly onthelivelihood sources.As often

observed by OXFAM,the incidents happened

due to coercion andfear.

The Responseto the Call for Action

Noted was,the intensification ofthe armedconflict

in Mindanaostarted in August 2008.A total of

438,000personsweredisplaced in Mindanao. The

displacement covered the Sulu archipelago,

affecting 88,000 families. The most recent

response of OXFAM in Mindanao has been

focused on therightto life and dignity of IDPs and

protect them through life saving and humanitarian

assistance. This is specifically addressed by those

whoarelegally mandatedto deliverassistancelike

the government agencies, UN agencies and also

organizations like international NGOs. OXFAM

assists also in protecting impartial States by

delivering humanitarianassistance.It is lobbying

for the enactmentof IHL and IDPBills.

As one majoractivity, the Evacuation Part-time

Management Committee is organizing the IDPs,

or simply the Empowermentof IDPs,so that they

can represent themselves and have a voice and

access to service providersdirectly.

Concluding Statement

It is importantto note that sometimes emergency

responses are too short and humanitarian

protection really requires a lot of time.

Contingency plans needto include protection.It

needsdirection during armedconflict situation.It

is important that someone from the committee

itself should be presentto be able to address the

problemsand concernsofthe IDPs. Humanitarian

advocacy mustserve notjust to follow change but

it must serveto savelives of the IDPs.
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TOPIC 3:

INTERFACE BETWEENINTERNATIONALANDDOMESTICLAWSONARMED CONFLICT

Presentor:

ATTY. SEDFREY M. CANDELARIA

Chairman,
Governmentofthe Republic ofthe Philippines-
Joint Monitoring Committee/
Dean, School Affairs, Ateneo de Manila,

College of Law

Atty. Sedfrey Candelaria explained to the body the

Comprehensive Agreementon Respect for Human

Rights and International Humanitarian Law

(CARHRIHL).

CARHRIHLis a documentwhicharose out of the

peace negotiations between the governmentofthe

Republic of the Philippines and the Communist

Party ofthe Philippines/New People’s Army (CCP/

NPA)and National Democratic Front (NDF), and

signed in 1998. CARHRIHLis nota treaty butit

is one entered into between a State and Non-State

entity, thus, not being covered by the Vienna

Convention on the Law ofTreaties. It is nota law;

but, it may be a source ofpolitical commitments-

political commitmentparticularly on the side of

government.It could have legal consequencesfor

the governmentbecausethe governmentis a State

Party to various HumanRights and Humanitarian

Law Instruments, and the governmentis duty

boundto enforce the obligations. It is the interface

that Atty. Candelaria would like to focus on

becausethe interface is not so simple where people

nowlookat the ground on how enforcement may

be donein accordancewith the legal and judicial

processes. There were reservations from certain

parties, such as: how can you enter into an

agreementwith a non-State entity; and, what are

the consequencesfor this?
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Issues of Belligerency and

IHL Applicability

Another matter emphasized by Atty. Candelaria

are the issues of belligerency which at one time

beleaguered the peace process. He notedthat even

internationaldecision would haverecognizedthat

even in the context of an armed conflict

domestically, IHL principles must apply. At the

contextofthe documentitself, there are respective

legal processes that are involved.

Below werethe questions asked:

“First, whatstandardofjustice or dueprocesswill

apply to the CPP/NPA/NDFPeople’s Court?

“Nextpointis - processing ofcomplaints against

State agents and government duty and

obligations. Howfar could complaints against

State agents be processed by the government

through its own legal and judicial processes?”

In this regard, he stressed political will. The most

recent examples of extra-legal killings or extra-

judicial killings and enforced disappearances

placed the government underscrutinyby thefact-  
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finding mission of Prof. Philip Alston. The

government has to address these killings and

disappearancesas part of its duty and obligation

under both domestic and internationallaw.

Responsibility ofNon-State Actors

Atty. Candelaria said that Prof. Philip Alston

emphasizedinthelatter’s report that “even in the

revolutionaryjustice system, theNPAs must meet

international standards”. It was clear that the

Special Rapporteur was talking about the

responsibility of a non-State actorin this setting.

Witness Protection

Thethird point is, how do weprotect witnesses

in the context of CARHRIHLandthe complaints

mechanism. This is a matter that will need

enhancement, strengtheningandcreativity. The

Supreme Court Rules on the Writ of Amparo

provides a complementary mechanism, which

identifies safe havens or sanctuaries provided by

NGOs. The initial problem was there was a

requirementto go throughin the accreditation

system.

Thefourth pointis the possibility ofthe third party

monitor, who will monitor even the process of

complaints mechanism instituted by the GRP in

the nominatedsection ofthe National Democratic

Front.

Concluding Statement

Atty. Candelaria madethe following conclusions

on the above-discussed interface:

1) The GRP could and should makeavailable its

legal and judicial processes for the purpose of

addressing complaints.

2) The Joint Monitoring Committee is a tool at

leveling the fielding of the exchangeoffiling

of complaints including the information and

data collected.

3) CARHRIHLis not and cannot bea permanent

mechanism.

4) The fourth onethat I wouldlike to refer to the

Commission on Human Rights, is the

*Barangay Human Rights Action Center

(BHRAC).

There had been efforts on the part of the

government to put up Local Monitoring Bodies

with some Local Governments. Are the Peace and

Order Councils effective instrumentsin this regard?

* The Barangay Human RightsAction Center, or BHRACProgramhasbeentheflagship program ofthe Commission on Human Rights since
1995. It started as a social/actionresearch in 1994 that studied the possibility of organizing community-based humanrights volunteer
workers. Asaflagship program, BHRAC’s ultimate goalis to empowerand mobilize community-based humanrights advocatesto take up the
cudgelsfor humanrights promotionand protection by themselves, and at the sametime, to bring the services ofCHR to the grassroots level.
Ina sense, BHRACis CHR’s nationalgrassroots humanrights advocacy programthatfacilitates the building up ofa culture ofhumanrights
in the Philippines.

BOOKLAUNCHING

_ Graduated Curricula onHumanRights and
International Humanitarian Lawfor theMilitary

__ The Book Launching onHumanRights andInternational 1

: the Military was led by Comm. Cecilia Rachel N.Quis
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Considering that International Humanitarian

Lawis so closely tied to human rights, the

Commission has put up an IHL Divisionin the

HR Education and Research Office.

Representatives from various government

andnon-governmentofficeswere called on stage

to receive their respective copies of the book.

Director Ana Elzy Ofreneo introduced the

book. She said that these Curricula are a work

im progress. These curricula are subjected to

review periodically to determine its

responsiveness to the demandsof relevant

stakeholders andto the crying needs ofthetimes.

Also, the curriculum has to keep pace with

domestic and international developments.

There was no model for HREeitherforthe

military or for the police and other arresting

and investigating personnel. In 1988, CHR

produced its General Human Rights Education

Curriculum. The main initial bases in crafting

this original CHR-HRE curriculum were the

1986 Presidential Memorandum Order No. 20

and the 1978 UNESCO document. M.O. 20,

issued by former President Corazon Aquino

on July 4, 1986, defined the mandatory

content of human rights education for

arresting and investigating personnel.

The i978 final document of the

International Congress on the teaching of

Human Rights defined the 10-point Guiding

Principles and Considerationsinthe Teaching

of HumanRights.

Director Ofreneo expressed her deepest

thanksto the International Committee of the

Red Cross (ICRC) for their indefatigable

assistance, cooperation, consistent and warm

support to all education initiatives of the
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Commission on Human Rights. Shesaid that

ICRC has always been ready to partner with

CHR and to share its expertise on IHL since

the programwas conceptualized.For instance,

ICRCagreed to co-organize with CHRthefirst

National Training of Police Policy-makers in

1987 andthefirst NationalTraining ofMilitary

Trainors on HR-IHLin 1989.

She thanked most especially the

Committee on Education and Training of the

National Inter-Agency Chamber of Human

Rights (CET-NIACHR),*

CET-NIACHRdeveloped in 1995 thefirst

set of Graduated Education Curricula on HR

and JHLforthepillars ofthe Philippinejustice

system. Needlessto say,all the otherpillars of

justice have their own Graduated Curricula on

HR-IHL. The curriculum writers coming from

the CHR, DND, DOJ, DILG andits attached

agencies reviewed and extensively used the

1988 CHR General HRE Curriculum as well

as the ICRC’s POI on IHL.

After 14 years of use, the first Graduated

Curriculum on HR-IHL Education for the

Militarywas reviewed andrevised in May 2009

by all the military officers who are in-charge

of the career courses and the education and

training ofthe land,air and naval forces as well

as the military academy.

All their outputs are now incorporated in

the validation edition. This book is such

validation edition.

She also expressed her thanks to the

United Nations Children’s Fund (UNICEF)

whofunded the project in May 2009, and to

the Swiss Embassythat gave fundsto print the

validation edition.

*The National Inter-Agency Chamber ofHuman Rights or NIACHR was jointly and severally organized by the Commission on
HumanRights, the DepartmentofJustice, the Department of National Defense, and the Department of the Interior and Local
Government, by virtue oftheMemorandumofAgreementthatthey signed in Malacanang on 7February 1995. CET-NIACHRperforms
thefollowing six key results areas: curriculum development,faculty development, materials development, specialevents management,
planning andprogramming, and monitoring and evaluation.



  
 

Open Forum
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OPEN FORUM

COMMISSIONERCECILIA R. V. QUISUMBINGchaired the Open Forum.
 

Atty. Jose P. Perez:

Atty. Perez, Court Administrator of the Supreme

Court, reported that the Supreme Court, together

with the ICRC, has been conducting a Photo

Exhibit and Information Caravan on the

International Humanitarian Law and Justice to

variousplaces, such as: Quezon City, Pasay City,

Pasig City and Lapu-lapu City. In addition, they

will be conducting the sameexhibit at Davao City,

Angeles City and Laoag City. Its purpose is

dissemination of IHL.

Question No. 1

Comm. Quisumbing:

Commissioner Quisumbing asked Ms. Mercado on

OXFAM’spolicy on the importance ofimpartiality

which would mean a non-taking of political

chances. She asked: “what then would be your

recommendations for the Philippine context

where we do see unfortunately many civil society

organizations and individuals who are not only

advocates ofhuman rights and IHL causes but

also have causesofvery political nature and who

have said openly and publicly that they are

opposing the current administration. What do

you think is the effect on the advocacy for IHL

compliance?”

Ms. Lan Mercado, OXFAM Country

Director:

“Perhaps I will begin answering the question by

explaining whatwe mean by impartiality. To us,

when wespeak of impartiality, we refer to the

fact that we deliver services, we do not

distinguish whether you are a Muslim or a

Christian, whether you are aligned with, or you

have a relative who is a member ofMILF or a

memberofthe military or the police. When we

speak of impartiality, that is really a standard

that guides our humanitarian response and that

we onlyfocus on the humanitarian needs. We do

notpay attentionto the political affiliation ofthe

IDP. Wedo notpay attention to their religious

affiliations as well. Our mainfocus is really, ifa

personis a civilian, andifthatcivilian individual

is in need.

“Of course, when you are doing particularly

humanitarian advocacy, it also becomes very

important whatyour analysis is. And that’s why

to us, the conduct ofprotection threat analysis

is, thefirst step which basically draws out what

are the threats to the basic humanrights, the

threat to the dignity, safety and even the

economic well-being of civilians. That’s our

starting point.

“When it comesto taking sides in political

conflicts, OXFAM itself takes a neutral position.

We make sure that nothing that we do can be

interpreted as favoring oneside overthe other.

So we really abide by those two principles of

neutrality and impartiality.”

Question No. 2

Participant:

“Whatinstitutionalbodies will implementIHL in

particular?Iwantto ask whatpowers must these

institutional bodiespossess to implementIHL and

held IHL violators accountable? In particular, I

canstill recall the conclusions made by the Melo

Commission in which they said, that someofficers
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of the Armed Forces of the Philippines are

responsible for extra-judicial killings. What

happenedthere? “

AnswerofComm. Quisumbing:

“What happenedthere is that, there were some

initiatives that were taken. Weare still waiting to

see whatfruits they are bearing. Iam asking you,

whatexactly you meanin terms of the powers of

institutionalbodies, can you be morespecific about

the actualinstitutional bodies you mean?”

Follow up question from the same

Participant:

“Are these powers only recommendatory?”

Comm. Quisumbing: “Which institution?”

Participant: “Bodies like the CHR.”

Comm. Quisumbing:

“Okay, you have mentioned the CHR, you have

mentioned the Melo Commission. So we have

concrete examples when wetalk about those.

The Melo Commission wasestablishedfor a very

specific mission and they have no power to

enforce. They were only meant to look into, to

report and to make recommendations. Very

clear.

“The CHR powers as you know, in the

Constitution in Article XIII, Section 18, are very

specific, quite limited. We admit, we have no

teeth, we have a mouth, we use it. We report,

we investigate, we nag, we advise, we holdfora

like this. We do not have powers to execute.

We do not havejudicialpowers. We cannot then

put into action whatit is that we havesaid.

However, because we are recognized as credible

and independent, and because we look at non-
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state actors as well as state actors, we do expect

that our pronouncements should be listened to

and hopefully implemented. Andifthey are not

implemented, we willjust continue to report that

they are not being implemented. Those at the

local level, you know that media is a very good

partner in terms of reporting the CHR

pronouncements, butfor instance, next weekIam

going to Geneva to speak on the Philippine

situation before the Committee ontheElimination

ofRacial Discrimination.”

Professor Miriam-CoronelFerrer:

“I guess we all know how harditis to getjustice

after humanrights violation has been committed

and that has something to do with the witnesses

in our criminal justice system, our state

institutions and so on. And that is why we were

asked, one of the most important interventions

is preventive in nature. And that kind of

preventive interventions would be along thelines

of trying to generate awareness so that the

armedparties do not commit this. Andforpeople

to actually demandthat both parties observe

international humanitarian law.

“But there are also certainly other mechanisms

by other institutions that are in place in the

communities. We knowthatin other indigenous

communities, they have tribal courts. They have

their own courts ofjustice. And I am happy to

tell you that they are able to extract

accountabilities using their court ofjustice

against the NPA, against some AFP soldiers as

well whetherit involves the payment of some

blood moneyor retribution or some apology that

has been extracted from these parties. And

largely because theyfollow their own courts, they

have their own organization. Andthe legal and

the peace negotiation framework certainly has
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also buttress that claims that they are asserting

from a party that has committed oneviolation.

“To give you one example, a tribal community

in Abra has decided that no armed group shall

enter withoutpermission within this community.

AndwhentheNPA violated that they will engage

the NPA in a meeting and the NPA actually pay

P5,000.00 for that violation. The sameis true

when some soldiers are involved in some case.

In Kalinga for instance, a tribal community

managedto preventthe escalation of conflict

because according to customary law sometimes

the resolution is by retaliatory killing. But to a

certain extent that has also been adjusted through

otherforms of retribution.”

Comm. Quisumbing

“Whata wonderful example, Professor Ferrer. I

think this is also in the light, because we are

talking about how the indigenous people are

affected, to look at them as victims. Here, and

partly thanks to the IPRA where weactually give

title to the indigenous communities. They can

enforce these resolutions and therefore be very

active enforcers ofpeace and IHL.”

Question No.3

Mr. Enrique Garcia, DILG:

“First of all I would like to thank the presentors

for their fine presentations. I hope we canall

have a soft copy ofyour presentations.

“T would like to speak now as a private citizen

rather than in behalf of the bureaus of DILG.

There was a suggestion earlier by Atty.

Candelaria about making use of the Barangay

Human Rights Action Center (BHRACs) in the

peace and order council at the locallevel. I do

not know whether a modification has been done

in the peace and order council at the national

level. And the orientation is now towards

developmentandthe inclusion ofvarious sectors

other than government agencies into the

committee of councils. So, there is an

improvementin that regard.

“Now, much towards states and shaggering

battles keep on going on in Mindanao and some

areas by cessesionists and insurgent groups. And

IHLis there to a sort oftemperthe conflict. Much

as we want to put a stop andtargetfor peace,

the shorter end of the stick always fall on the

security forces of the state. And there is a

suggestion here by Lan Mercado on theforging

ofacertainMemorandum ofUnderstanding. But

these are all targeted betweencivilians, the CSOs

and the military. Andlittle by little, the military

findsitself in a tighter fix every time there is a

MOA orrestrictions ofactions ontheirpart. And

there is no control on the otherpartyfrom going

to those MOAs,or controlling their actionsasfar

as warfare is concerned. Thus, our military men

are; put in a tight situation. It would be tighter

to them ifthere are MOAs, the more MOAs, the

more violations. So, how do we get out of that

quandary?“

Comm. Quisumbing:

“Thank you very much, Mr. Garcia. Lan...? “

Ms. Lan Mercado:

“T think we needto clarify our starting point. If

you are referring to an experience in Central

Mindanao, for example, the Memorandum of

Agreement, I am notsure ifyou are referring to

for example, the phases of peace agreements

which the communities themselves have with the

conflict actors. That is something, I think, that

should be lauded because in Central Mindanao,



48 |

communities do assert Memorandum of

Understanding such that, that takes the forms of

spacesforpeace notjust onlyfor theArmed Forces

ofthe Philippines butfor the armed groups.

“Now, the most recent developments which I think

the mostfragile is the declaration ofSOMO and

SOMA of both parties. I think that is what we

need tofocus on at this point. WhatI would like

to mention following the declaration of SOMO

and SOMA,the governmentis now planningfor

the return of evacuees. This is now, in fact, the

main topic that is being discussed among Civil

Society Organizations. Whatis going to happen

when the government plans the return of

evacuees and making sure that this return of

evacuees happen — 1) in a voluntary manner; 2)

inan orderlyfashion, and3) thatthe returns are

sustainable. Now,the key elementin sustainable

returns is of course the safety of civilians. And

even thenit will becomeparamount, that kind of

understanding between communities and armed

groups.

“In one meeting that we had in CentralMindanao,

where we hadthe officers of the 6" Infantry

Battalion and where we explainedthe importance

ofIHL andits application particularly in making

sure that the IDPs themselves have the right to

negotiate safe placesfor themselves. They did not

feel that they were receiving the short end. I think

it was an opportunity for mutual understanding.

Because,initially the leaders ofthe 6" IB who were

assigned in Central Mindanao thought that this

evacuation camp managementcommittees ofIDPs

were meant to make direct complaints against

military itself. After the dialogue has successfully

been concluded, I think it established mutualtrust

and mutual terms of reference in terms of the

conductofall parties in Mindanao.”
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Prof. Miriam Ferrer:

“T think the real question is, what do you do about

the armed groups becauseit is easy to run after

the state agents because they are visible. With

regard to the armed groups, how do you enforce

the IHL? And secondly, that has always been

asked, and the premises are really true. I think

we will have to go beyond theformalinstitutions

for these. Weall know that waris being waged

in the nameofthe people. Thatit is being waged

with the claimsthat it hasfor the public’s hearts

and minds. So when the armed groups realized

that the space is constricting in the community

precisely because of the violence that surround

that kind of condition, then it makes them think

how they behave. So it can happen,let’s say in a

Mangyan community, they will be telling the

armed groups — please stay only one night,

otherwise, we might be the ones to leave.

Mangyans are known to be mild people unlike

some communities they usuallyflee insteadof...

Butit is a statement that forces that kind of

thinking with regard to the whole concept ofan

armed revolution to be able to change oursociety.

“So I think that event ofparadigm shift might

happen in the armed groupsto really seek out

more peaceful means in order to advancetheir

social agenda. Butit is a process that requires a

step by step and from small communities to

bigger communities.”

Comm. Quisumbing:

“We are going to breakfor lunch now but before

that we are going to give you the workshops

mechanics. Thank you very muchto all our

panelists who have comefrom differentplaces as

far as Mindanao. We hope that you canall stay

for the actual workshop because all the

recommendations will be submitted to all

reactors, the state and non-state actors.”
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WORKSHOP
 

PRESENTATION OFWORKSHOP MECHANICS
 

Ms. Karen Tafiada:

“We hopeto enrich those discussionslater in the

workshops. There are supposed to be 8 workshop

groups. There will be sign-up sheets during lunch

whereyou can sign upfor the workshop you wish.

Those workshops will be: 1) Civilian, particularly

the IDPs; 2) Other vulnerable groups such as

indigenouspeoples and otherpopulation thatare

not displaced but vulnerable to armed conflict;

3) Basic services and cultural objectutilities; 4)

Soldiers out of combat, medical personnel,

equipment and installation; 5) Promotion; 6)

The principle of distinction in IHL 7)

Harmonization, development of international

and domestic law; and 8) Limitation ofmethods

and means ofwarfare. There will befacilitators

that we will point out to you after lunch. And

there will also be documentors for each

workshop. So please sign up under those

workshop groupsofyourinterest. There willjust

be two important andbriefquestions to answer:

1) Whatarethe challenges andgaps that you see

with regardto these issues?; and2) Whatwill be

your recommendations with regard to action and

policy? Dir. Elzy Ofreneo will tell you the venues

for your workshop.”

Dir. Ana Elzy E. Ofreneo:

“You can kindly sign up at the registration

corner. We advise our registrars to prepare 9

registration sheets wherein we can sign up for

the break-out groups. Atthe back of this stage

are threefunction rooms. The rest, we can divide

this Hallinto 5 break-outgroups. Thank you very

much.”

P.M. SESSION-

Ms. Karen Tafiada:

Ms. Karen Tanada requestedall groupsto start

with the reporting. She suggested that they just

run throughwithall the reportsfirst and give time

for questions andreactionslater. In addition, she

told them to feel free to write downall their

questions with regardto the reports presented so

thatafterall the presentations,they can have time

for any additions or questions on the reports.
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PRESENTATION OFWORKSHOP OUTPUTS
 

Group I

DISPLACED CIVILIANS IN ARMED CONFLICTS

Rapporteur: Ms.Cecille de Joya

Ms.De Joyapresented her group’s report.

Gapsand Issues:

1)

2)

3)

4)

5)

6)

There is not enough attention given to

Internally Displaced Persons in Communist

Party of the Philippines/New Peoples Army

areas. This meansthatthereis little gap

between addressingthe issues. Those areas in

Mindanao as comparedto the areas where the

armedconflict between the NPA and military

with less attention.

Lack and sometimes absence of basic

necessities and services. This meansthe pre,

the actual and the post basic services that

should be provided to the victims in the

communities affected by armedconflict.

Security and protection includingthe material

security.

Children in armed conflict andissues regarding

gender violence. There are also incidences of

gender-biased occurrences in evacuation

centers.

Lack of competent governmentaction. This

has been a perennial problem. Unlike other

disasters, like the natural disasters, the

government has complete structures and

mechanismsto address these displacements.

But due to the armed conflict, it seems that the

governmenthas a pragmatic approach on how

to address theissuesofthe internally displaced

persons whoare affected by armed conflict.

Lack of legal provisions and subsequent

implementation of laws that will be in place.

Cited as example is the issue of CARHRIHL

where the Moro Islamic Liberation Front dc

not adhere to the Memorandum ofAgreement

So, their recommendations are focussed or

development,institutionalization ofsystems anc

structuresfor the protection of IDPs.

Recommendations:

1)

3)

Passageof IDPBill and IHLBill into laws that

will address the issues. This means the

identified gaps are assured to be protected;

Education to spread information and

knowledge:

a. using CARHRIHL toraise the issue of IDPs

andtheirprotection in areas with Government

of the Republic of the Philippines-Nationa!

Democratic Front conflict;

b. develop people’s initiatives;

Reiteration of what organization have been

doing with regard IDPissues, such as:

a. continuously working and coordinating

with the agencies like the Departmento7

Health and DepartmentSocial Welfare anc

Development;

b. propose agreement with the Nationa!

Disaster Coordinating Council (NDCC)

which wasthe capacity, on continuous

monitoringofthesituation.

c. expand IDP protection network and

supporters; and

d. make some noise which would propagat=

or make the issue of IDPs it self in

evacuation centers;
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4) Advocacy campaign and callto security forces;

changingtheir cultures and build partnership.

It was then noted that the book which was

launched by the CHR really helps in this

aspect.

5) Document economic,social and cultural rights

involving IDPs. Sincethere are issues that have

been violated in circumstances of

displacement, the rapporteur askedifthe CHR

can document those kind of violations

involving economic, social and cultural rights

of IDPs.

After the report, Ms. Tafiada requested the

members to stand up so as to be recognized.It

was notedthat Group I has a hanging question at

the end oftheir report which the CHRwill answer

later.

 

GroupII

PROTECTION GROUP — VULNERABLE GROUP, THE INDIGENOUS PEOPLE

Rapportuer: Ms. Auxilium “Inday” Toling- Olayer

Balay Rehabilitation Center, Inc.

Ms. Olayer immediately introduced her group

members. They are: Ms. Evelyn Dunuan of

National Commission on the Role of Filipino

Women (NCRFW); an IP from the Cordillera;

Daisy Valerio from the Nilo Valerio Foundation

from Abra, Yuwen Abana from the Partido ng

Manggagawa; labor and women’s group; Arturo

Catarata from the Office of Congressman Tanada,

Committee on Human Rights; Agnes Rio, also

from the Balay Rehabilitation Center; and Yul

Olaya from Bantay Ceasefire and herself from

Balay Rehabilitation Center.

Gapsand Challenges

The group hasidentified three major challenges

and gaps in protection. These are:

First, the IPs are seldom persuadedtotransfer to

evacuation centers. Most ofthem wouldprefer to

stay in their communities. Someare transferred

to other communities to avoid armedconflict. But

those IPs who remainedin their communities and

refused to transfer to evacuation centers are

usually treated as enemiesof the State. They are

also caught in the crossfire and are considered

collateral damages in the conflict. This is one of

the gaps during armed conflict that should be

looked uponin thelight ofimplementation ofIHL.

Second, the Indigenous Peoples are thoseleft

 

behind in the communities and are not being

prioritized in terms of provision of relief and

support. They are thelast ones to be given help.

Onthis issue, she confirmed that the incidents

were really happening as they werevisiting the

various areas of two recent armedconflicts in

Mindanao. What happened was, they were

scattered in different evacuation centers. Some

of them refused to be mixed together with

Christian groups. Thus, they opted to build their

dwellings along the highways.

The IPs claim on Ancestral Domain

If the IPs declared their communities as peace

zones and are considered ancestral domain,this

should be respected by the warring parties.

However, their communities and ancestral

domain werebeing ravaged and devastated bywar
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becausethe military would makejustifications like

“war has no bounds”.

With this, they urged that IHL should have a

provision on due respect of the IPs’ ancestral

domain.

Recommendations:

First - Ratification of the RomeStatute

Since the armed conflict is a continuing conflict,it

is also among the concerns of the International

Criminal Court (ICC). After exhausting all the

remediesavailable from the localcourts,it should

be brought also to the ICC. However, there is a

problem because the Philippines has not yet

ratified the Rome Statute notwithstanding the

existence of armedconflict for along time already.

Thus,those cases of violations on IHL could not

be filed even in our local courts because there is

no law yet on theratification of RomeStatute.

Second — Assessmentofthe THL

compliance

The government andother warring parties must

review their compliance and observance of the

signed IHL obligations. It was noted that

apparently, more violations were committed by

the military and police. On the other hand, there

are also violations by other state actors and non-

state actors like the NPA. Thus,it is recommended

that the government and non-state actors should

assess on how they comply with the IHL

obligation.

Third - Monitoring of IHL Compliance

Anotherproposal is to undertake intensive and

comprehensive monitoring of IHL compliance

during andafter conflict. In relation to this, a

monitoring team should be created, with adequate
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and necessary mechanisms to ensure full

monitoring bothat the national andlocal levels.

Fourth — RemoveRestrictions to the Media

By removingrestrictions to the media, the real

situations in the armed conflict areas will be

reported to the public, specifically in Mindanao.

There were times when deaths in war zones were

not reported due to the absence of media.

Movements of media should notbe restricted in

times of armedconflict.

Fifth — The Role of the Civil Society

Organizations and Human Rights

Defenders

The Civil Society Organizations and the human

rights defenders should be active and should not

be restricted of their movements. She informed

the group of her experience, that they have been

witnessing food blockade wherein the service

providers had difficulties in delivering food and

other supplies to the armed conflict areas.

Sixth — Respect for the Rights of Women

and Children

Highlighted also is the respect for the rights of

women and children in the conflict area and

territorial areas of Visiting Forces Agreement

(VFA). As reported, they came up with a research

on thesituation ofwomen in theseconflict areas.

It was also reported that there were so many

womenwho were molested and impregnated and

then eventually left by these soldiers of the VFA.

On the other hand, the IPs must empower

themselves continuously. Empowered IP

communities could get more attention on their

demandsfor support and respect as comparedto

those who are not empowered.Theyare left behind

becausetheirvoices are not being heard.
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Group III

PRINCIPLE OF DISTINCTION

Rapporteur: Eleanor “Jun” Ledesma

Information Officer, CHR Caraga Region

The group is composed of CHR personnels,

including Commissioner Jose Manuel S.

Mamauag.

Mr. Ledesmadiscussedtheprinciple of distinction

whereit distinguishes between combatants and

civilians and between military objectives and

civilian objectives.

Gaps andIssues

Absence of Domestic Law and Policy

Thefirst issue is the absence of domestic law and

policy that distinguishes civilians from

combatants. This is the priority issue because

undertheinternational treaties and covenants, the

Philippinesis required to enactlaws and to adhere

to whatever documentsit has signed. So the

group’s recommendation is to lobby for the

passage ofthe IHLBill.

The Use ofWeaponsthat Do Not

Distinguish Civilian Objectives from

Military Objectives

The secondpointorissue,is that in case of doubt,

persons should betreated ascivilians. Examples

of these weapons were landmines, booby traps,

and anti personnel. Once these weapons are

launched,they do not distinguish combatants from

civilians. Thesechildren whoare playing in the farm

can be victimized as well as domesticated animals.

The recommendationis to lobbyfortheratification

of the RomeStatute and to criminalize those who

use the weaponsthatdo notdistinguish them.

Protection ofChildren Whoare Used

as Combatants

Non-compliance on the protection of children

combatants.Military forces from both government

and non-governmentfailed to comply as regards

protectionofchildren who are used as combatants.

As explained, children should not be as soldiers

during armedconflict. So a special protection is

given to them like the Republic Act. 7610 “Special

Protection of Filipino Children”.

The recommendation is, cases of IHL violations

in relation to the protection of children during

armedconflict should be investigated, prosecuted

and well-documented.

Indiscriminate Attacks

This includes attacks on religious monuments

and places of worship, cultural and protected

objects.

Burning of Houses and other Properties

left Unattended

These areas should not be attacked. The

recommendationis - conduct a dialogue between

and amongthe conflicting parties to adhere to the

principles of International Humanitarian Law.
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Group IV

LIMITATIONS ON THE CONDUCT OF WARFARE

Rapporteur: Mr. Nikki Delfin, PhilANSA

This group is composedofrepresentativesfrom the

following: the Philippine Coalition for

International Criminal Court, Philippine Action

Against Small Arms, Peace Institute, Gazton

Ortigas Peace Institute, the Center for Peace

Education of Mirriam College, Sulong CAHRIHL,

Generation for Peace.

Challenges and Gaps

Presentedare the identified challenges and gaps:

NoInternational ArmsTreaty

Thereis no international treaty yet on armstrading

and small arms proliferation. The group

recommended that Civil Society must campaign

for arms trading treaty and at the same time

strengthen the local gun laws; strengthened

mechanisms on gun control with

recommendations and policy to support the

drafting andratification of the armstreaty.

No International Law Prohibiting

Nuclear Weapons

There is no international law that prohibits the

development of nuclear weapons. What the

government haveare treaties such as the non-

proliferation treaty and the comprehensive test

gun treaty, but this would not prevent countries

from developing and producing them.

The group’s recommendationsare:

a) To create a movement against development of

nuclear weapons as well as prevent or object

States that would engagewith nuclear capacities.

b) As to the recommendation on policy, there

should be transparency regardingthe Visiting

Forces Agreement (VFA). They said that they

have identified the VFA as a possible presence

of nuclear capabilities. As noted by them,at

present, there are only nine countries that

openly declare that they have nuclear

capabilities. But there might be threats oi

nuclear presence even in the Philippines and

without us knowing it.

Weak Implementation ofInternational

Treaties

The Philippines has a weak implementation of

international treaties such as the Convention on

the Rights of the Child (CRC), Convention on the

Elimination of Discrimination Against Women

(CEDAW), Economic, Civil and Cultural and

Cultural Rights (ESCR), etc. It has been noted

that the Philippines is second in Asia in the

numberof signed treaties, next to Cambodia.

Non-ratification of importantstatutes

and treaties

They also identified the problem of non-

ratification of important statutes andtreaties.

They recommended to conduct an awareness

raising and education on thetreaties which are

signed by the Philippines. It shouldalsoinstall a

monitoring system on the implementation ofthese

treaties. This was highly reeommended because

according to them, mostof the timeit is in the

monitoring mechanism and actual

implementation of these treaties where problem

lies. They commentedthat the government would

love to sign treaties even without having the

capacity to implement them. There is no proper

mechanism. In some cases wherethere are such
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mechanisms, it is the implementation thatis

problematic.

No Lawson Important HR Concerns on

the Convention on Torture

Identified also is the absence of a domestic law

implementing the Convention Against Torture,

Convention Against Enforced Disappearances,

International Criminal Court and other very

important treaties. As they commented, the

government’s position on thesetreatiesis not strong.

On Policy Recommendations

It was recommended that international treaties

should betranslated into domestic laws. Cited as

an example was the Landmine Ban Treaty which

until now does not have a domestic law. There is

a Bill whichis still pending in Congress. Also

mentioned was the need to enhance

implementing mechanismsofsignedtreaties.

Prosecutory Powers ofCHR/Broadening

the Capability ofCHR

There must be some mechanisms wherecivil

society and the other groups of people, together

with other governmentagencies, can partner and

actually have a platform for the actions.

Violations to Internationally Recognized

Principles

Further identified were the violations to

internationally recognized principles. As already

mentioned by the previous groups, there were

violations committed despite the limitations being

set. There were abuses during warlikepillage,

destruction of property, seizure of property and

kidnapping of ICRC members.

Use of Rape as a Tool for Violence

It was highlighted that some warring parties even

use rape as a tool for violence. This affects not

only the individual but a broader section of the

community.

They recommended to actively promote and

monitor the CARHRIHL,andaswell asall other

mechanismsandlegal instruments. It was noted

that the UN Resolution No. 1325 empowers

womento take part in peace building initiatives.

So, there can be certain confederations of these

different legal instrumentalities where it could be

used asa tool to engage governmentor non-state

armedgroups.

A Parallel Policy/Agreementto

CARHRIHL

There should be a policy parallel to CARHRIHL

as regards to GRP-MILF PeaceTalks. Both sides

should agree that they would essentially promote

the International Humanitarian Law and Human

Rights and at the sametimethis should serve as a

tool for those people who have been victims and

whoserights have been violated in situations of

conflicts in Mindanao. Notedas victimsare the

civilians in the areas of Mindanao and the

vulnerable sectors. Specially mentioned is the

Philippine ratification of the Rome Statute that

would actually empowerpeopleto atleast use this

tool to be able to hold accountable those who are

responsible for the violations especially the

international arena.

Challengeto Create a Culture of Peace

The last but not the least identified was the

challenge to integrate a framework creating a

culture of peace vis-a-vis armed conflict

framework.This would serve as a step towards the

goal of achieving lasting peace. It poses a question

on howto challenge the war framework and how

tocreate aculture ofpeace. This triggered a debate
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betweentherealists andtheidealists in the group.

Thus,it is also a challenge onhow to comeup with

arealist international policy and an idealistactivist

principle wherebycivil society becomes a powerful

force to advocatefor a lasting and genuine peace.
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Ms. Karen Tafiada:

Ms. Tafiada said that it is the dilemma for

everyone on howtokeeptheirideas butespecially

put them into practice and to berealists while

doing the above-mentionedchallenges.

 

GROUP V

PROTECTION OF SOLDIERS

Rapporteur: LTC Jose FB Loy, Jr. JAGS (GSC)

Armed Forcesof the Philippines

Atty. Loy introduced the membersof the group,

namely: P/SSupt Agrimero Cruz from the AFP;

Col. Caridad Aguilar, JAGS, Philippine Air Force,

P/SSupt Gerardo Dia ofthe PNP with Dir. Ana Elzy

E. Ofreneo of the Commission on Human Rights

as the facilitator.

Group 5’s presentation covers the Protection of

Soldiers out of combat, medical personnel, and

facilities, equipment andinstallations.

As it was noted,the ideal is, hors de combat should

be protected including not targeting their basic

needs. Parties, most often than not, do not observe

by non-state actors. For instance, non-

combatants are targeted, tortured and are

summarily killed. Includedin thelist are deaths and

mutilation that havebeen happening during combat.

Violations are Not Properly Addressed

Anotherissue is, the violations are not properly

addressed and the violators are not held

accountable and broughtto justice. The captured

state security actors, including police andsoldiers,

are being used for propaganda purposes.

Actions and Measures

Listed hereunder are the proposed actions or

measures:

1. Observance or adherence to IHL principles,

including domestic laws;

2. Installation of Monitoring and Reporting

Mechanism (MRM)to bejointly supervised or

organized by neutral thirdparty,like the CHR

and NGOsorcivil society organizations;

3. Pertinent laws should be promptly enacted by

Congress;

4. Allowing access to remediescas for both

sides, meaning, the state security forces and

non-state security forces. Cited are the

Supreme Courtrules on Writ of Amparo and

Writ of Habeas Data andrelated auxiliary

remedies.

Security and Safety ofJournalists/Media

Another identified problem that should be

addressed concerns the journalists or media

practitioners. They should police their own ranks

and practice responsible journalism.

Safety and Protection ofMedical

Personnel, Facilities and Life Sustaining

Facilities

Armed forces from both sides should spare

medical personnel, facilities and life sustaining

utilities. They should be safeguarded/protected,

not targetted. Medical personnel and

practitioners are always being harassed,targeted
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andusedasshield by the other side. On many

occasions,they are forcibly takento treat their

own patients.

Hospitals Used as Camps

As highlighted by the group, some hospitals are

used as campsorbeingsieged togettheirtargets.

The medical personnel of state security forces

confined in the hospitals are captured. Worst,

female medical personnels are taken as hostages

and then they are used as comfort women. And

after being used as such, they haveto payfor their

board and lodging or ransom. Theysaidthatthis

information is authentic, coming from people who

are working on the ground. They claimedthatthat

actually happened and are not hypothetical

incidents.

Recommendations/ Actions and Policies:

1. There should be strict enforcement of the

Philippine criminal laws;

2. Increase the numberof mediators and their

capacities who would be coming from the

CHR,whichtheyasa third party, and that its

capacities should be strengthened;

3. Establish a

representation from the government, NGOs,

multi-agency sectoral

and probablyinternational civil societies;

4. Strengthen the state security forces. That

means the police and military should be

increased in numbersincluding modernization

oftheir equipmentbecauseitis hardordifficult

for them to operate without strong armament;

5. Establish livelihood program/industries so as

to create an atmosphereofpeace. They should

begivenlivelihood sothat they would not take

waras an optiontoalleviate themselves from

poverty; and

6. Education. They should be given enough

education and bepart in socio-economic

developmentin their respective communities.

Concluding Statement

Group 5 concludedthatifthese recommendations

would be followed, the armed conflict would be

totally eradicated.

 

Group VI

PROMOTION OF IHL

Rapporteur: Atty. Anita Chauhan

Director, CHR Region I

Atty. Chauhan presented her group members,as

follows:

Mr. Li Yongsheng, a representative from the

Peoples Republic of China; Sulong CARHRIHL

representative; Mr. Mark Puzon from

ProtectChildren Involved in Armed Conflict;

Melody Ibo from the Office of the Presidential

Adviser on the Peace Process; and Mark

Magudayaofrom the Youth Sector.

They thought atfirst that IHL is easy to discuss.

However,as they wentalong, they found outthat

it was not so easy because they considered and

made a rapid assessmentofthe promotion ofIHL

in the countryside. Thereafter, they agreed on

certain points to be considered to make the

promotionof IHLeffective, such as:

1) whoarethe actors who will be promoting IHL?

2) who will be the beneficiary ofthe promotion or

whowill be the audience?
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3) what approachesare they going to use?

Bearing those things in mind, they were able to

identify the gaps in the promotion of IHL.

Identified Gaps:

Theidentified gaps are as follows:

1) The national government has no national

program regarding IHL. The military program

is not the national program.It’s only partof

the national program. But as a whole, evenif

the governmentis a signatory of the Geneva

Conventions, it appears that educational

measures, especially regarding promotion of

IHL,is lacking. There is no program in this

regard.

2) Thereis also lack of legislated Actforit to be

enforced. So how could the violators be held

accountable?

3) Not enough IHL education onthepart of the

soldiers deployed on the ground. As Atty.

Chauhan emphasized,it is not enoughto just

conduct lectures. And perhapsnotall soldiers

whoare deployed to the armedconflict areas

are really internalizing IHL principles.

4) Thereis also lack of local mechanisms and

structures to promote IHL. There are few

organizations, governmentorganizations,civil

society organizations who promote IHL

especially at the countryside.

The promotion of IHL appears to be very

circumstantial. When there are problemsthat

arise, then that will be thetimeto think ofIHL.

Cited as exampleis the present event that has

been celebrated (referring to the kidnapped

ICRC members). After which, it would be

eventually forgotten.

5) The language used in JHL education at the

grassroots is very technical, legal, academic

and often times, in English. There are few
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translations. So, it has to be suited to more

people whoshould benefit from it.

6) IHL Education Turfing

Inthe promotionof IHL,it appears that there

are some organizational and sectoral

differences especially in the matter of turfing.

There seemsto be other groups claiming to be

only experts on IHL andatthe sametime,they

are the only onesthathave the right to promote

THL. But actually, IHL is the concern of

different sectors and different stakeholders.

7) Lack of standardization as to content of IHL.

Atty. Chauhan noted someconsiderations in

teaching IHL like what should be included in

teaching IHL to the grassroots and to the

weaponbearers. At present, they know it now

because there is a curriculum. But their

concern is, what about the other sectors?

8) Lack ofsufficient materials and approaches

to IHL teachings.

RECOMMENDATIONS

Rapporteur: Mr. Mark Magudayao

Representative, Samahang Demokratiko ng

Kabataan

Mr. Magudayao,a student ofthe University ofthe

Philippines, started his presentation by relaying a

story of Mr. Li Yongsheng,their fellow group

member who came from the Embassyof the

People’s Republic of China, who shared his

experiences on the implementation of IHLin his

own country specifically the promotion aspect.

Accordingto him, the sharing ofthose experiences

really helped them a lot to come up with specific

recommendations to improve orintensify the

promotion of IHLin the Philippines.

Noting the gap which has been mentionedearlier,

the Philippine government has no National
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Program on IHLforit is not the priority of the

governmentspecifically to promote IHL. So they

were able to draw a very positive example from

China where their country is very committed to

promote IHL. Thus, their armed conflicts were

lessenedalso.

The group cameup with recommendations,to wit:

1) To standardize IHL programs in the school

curricula. Examples cited were the Reserved

Officers Training Course (ROTC)andNational

Service Training Programs (NSTP). With this

two programs, they observed, the ROTC and

NSTP would only conductdrills to the students

underthe heat of the sun. They clean up the

streets, roads, instead of having a real or

tangible education. So it would be better to

suggest this to the Departmentof Education

or the Commission on Higher Education to

have the study ofIHL beincorporatedin their

curriculum in ROTC and NSTP.

2) Tobuilda broad and consolidated constituency

onIHL promotion whereit includes as many

agenciesas possible.

3) To lobby for the enactment of IHL lawsforit

is in the legal process where the observance

and implementation of IHLin the Philippines

are founded.

4) To bring IHL educationto the grassrootslevel.

It must be promoted with an approach that

would be understood and appreciatedby, and

successfully disseminated to commonpeople.

5) Toinitiate efforts whereby both state and non-

state actors understand, appreciate and

acknowledge IHLfor them to have a sense of

accountability in the event ofviolation during

their military operations.

6) To commit themselves in disseminating and

educating IHL to the armed groups.

7) To build up consolidated efforts among actors

to promote IHLso as to come up with better

results.

8) To push the government andothersectors to

make them get involvedby providing adequate

resources in promoting IHL.

Ms. Karen Tafiada:

“I think that last point is quite important, the

resources to makethispossible is very important.

So our last group will be discussing

Harmonization ofIHL and Domestic Laws.”

 

Group VII

HARMONIZATIONOF INTERNATIONAL HUMANITARIAN LAWS

AND DOMESTIC LAWS

Rapporteur: Atty. Gemma Parojinog

CHRCentral Office

Atty. Parojinog introduced the membersof her

group, namely: Director of the Legal and

Investigation Office, Atty. Flora C. Atilano; Ms.

Becky Lozada, and our documentor Ms Candy Diez

and Mr. Darwin Mendiola and herself. She first

gave a background on whythereis a need to

harmonize IHL with domestic laws.

As explained byher, while internationaltreaties,

specifically International Humanitarian Law, is

legally binding in our domestic sphereoflegal

administration of justice, it is necessary to

inculcate them in our national laws in such a way

that our prosecutors aswell as thejudgescan easily

apply these lawsin our courts.
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CHALLENGES:

First challenge —

Nonationallaw regarding IHL.

Recommendations:

. Review of the existing state policies,

particularly those concerning the security sector,

particularly the AFP’s Rules of Engagement, the

Rules of Procedure as well as the military justice

system. This is important because in the

implementation of the AFP’s Rules of

Engagement, the legal standards set up by IHL

should be considered. In this way, IHL becomes

localized or domesticized.

' Compliance monitoring by the Civil

Society. The Civil Society should recognize the

fact that they have the capacityto give information

on whatis happeningin our society with regard to

the implementation of IHL.

Second challenge —

Enactmentof IHLBill itself.

Recommendations:

. Lobbyfor the passage of the IHL Bill. We

do that by social mobilization for thelegislative

body and ensuring thepassageofthe Bill. Wewill

get support from different state actors and non-

state actors and other organizations soas to help

in the lobbying.

= Public awareness campaign for the

importanceandthenecessity to adopt the IHL in

the domestic system. The previous group

mentioned howwe should promotethe IHLitself.

. Weshould lobby or conduct a dialogue

with the Executive Branchto certify the IHL Bill

as a priority Bill because this armed conflict has

already been a long problem,specifically in

Mindanao.
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Third Challenge —

Thereis a need to strengthen remedyfor IHL Bill

violations. IHL violations occurred and continue

to occur.

Recommendations:

" Ratification of relevant treaties. Treaties

like the 1998 RomeStatute on International

Criminal Court, Protection of Victims of

International Armed Conflict, the 1954 Hague

Convention for the Protection of Cultural

Properties, the 1999 Protocol, and the Optional

Protocol on the Convention Against Torture, have

beenratified but not yet signed by the President.

. Ensure the enactment of the domestic

legislations. We haveBills pending in Congress

which includes the IHL Bill, Convention Against

Torture,Bill against Enforced Disappearance,Bill

for the Internally Displaced Persons.

Fourth Challenge-

Provisionsfor an effective legal aid service for the

underprivileged. Wesee this as a problem so we

have to strengthen remedies.

Recommendation:

. To provide free legal aid services to the

victims, usually from the far-flung areas, where

they cannotafford to hire their own lawyers.

Fifth Challenge —

The unresolved cases of alleged IHL violations.

With IHLstill not translated into domestic law.

IHL violations may be remedied by reviewing and

strengthening the current witness protection

program of the State taking into account the

development in HumanRights and Internationa!

Humanitarian Law. As observed by many,victims

are unwilling to cooperate due to fear/threat to

their lives because their aggressors are usually

state agents.
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Recommendations:

. The Witness Protection Program should be

administered by an independentoffice apart from

the DepartmentofJustice. Perhaps, acombination

of, or in coordination with, the CHR and the

DSWD.

. Next is the continuing capability program

for investigators and prosecutors, to include

provision of necessary equipments andfacilities.

It has been noted also that the prosecutors

themselves andthejudges do not understand the

international humanitarian law as it is. They

focuses on the nationallaw.

2 Lastly, to strengthen the jurisprudence of

International Humanitarian Law and also Human

Rights concepts. An enriched IHL jurisprudence

would enable lawyers to use them to prosecute

humanrights and IHLviolations.

Ms. Karen Tafiada:

Ms. Tafiada expressed

her thanks to all

presentors. She

observed that there

seemsto be synergy ora

lot of similarities in the

different reports.

The floor was opened for concerns or questions

on the group report. Nobody stood up, thus, Ms.

Tahada commented that there seems to be no

burning questions from the reports presented.

Synthesis

Ms. Tafiada observed that there are many

recommendationson the policy level which need

to be addressedlike the needto ratify certain laws

like the International Criminal Court: their

additional protocols to create the laws for IDPs,

IHL,the landmines, the armstrade treaty on the

  

internationallevel. For many instances, they also

see the need for implementation. Thereare quite

a lot of recommendations on howtheycanreally

try to workon the implementation, promotion and.

education with regard to IHL. And the challenge

is, how can they work together onall those

recommendations.

One Way Forward — the Communiqué

Ms. Tafiada said that one positive way to move

forward is by having a Communique. Each one

wasinvited to listen to the proposed Communique

for the Summit. She also informed them that

perhaps the communiqué will summarize the

intentions ofthe National Summit on IHL where

all of them can see their priority commitments

where they could work together with the CHR,

government agencies andCivil Society.

Ms. Tafiada then called on Ms. Becky Lozada of

the PhilippineCoalition of International Criminal

Court to present the proposed Communiqué for

the Summit. Each one wasencouraged to make

additions, suggestions and comments to improve

the Draft becauseshebelieves that there is always

a room for to improve.

HereunderDraft Communique was presented to

the body by Ms. Becky Lozadaof the Philippine

Coalition of Interna-tional Criminal Court.

TL.HOMANITARL
in the PHILIP

THEMES: —



 

Celebrating 60 Years of the Geneva Conventions:
Towards an Action Plan for {HL, Towards Protection ofFilipinos

COMMUNIQUE OF THE NATIONAL SUMMIT

ON INTERNATIONAL HUMANITARIAN LAW
organized by

the Commission on HumanRights,
the Civil Society Initiatives for [HL,
and EO 134 National Committee,

12 August 2009, Seameo-Innotech, Quezon City

le, participants ofthe National Summit on International Humanitarian Law of August

12, 2009, meeting underthetheme Geneva Conventions: Humanity Amidst Conflict,
celebrate together and with the whole world the 60" anniversary of the Geneva
Conventions of 1949.

Wereaffirm the commitment ofthe Philippines to uphold the principles of internationallaw as

demonstrated with theratification ofthe Conventions in 1952 and related agreements, including
the 1948 Genocide Convention (ratified 1950); 1968 Convention on the Non-Applicability of

Statutory Limitations to War Crimes and Crimes Against Humanity (1973); 1977 Second Protocol

Additional to the Geneva Conventionsrelating to the protection ofvictimsofnon-international
armed conflict (1986); 2005 Third Protocol Additional to the Geneva Conventionsrelating to

the adoption of an additional distinctive emblem (2006); 2000 Optional Protocol to the
Convention on the Rights ofthe Child on the involvementof children in armed conflict (2003):

and various conventions governing the use, restriction or prohibition of weapons such as
poisonous gas (1973), biological weapons (1973), chemical weapons, certain conventional

weaponsand anti-personnel landmines (2000). _

Wetake this opportunity to take a hard look at our country’s record in observing the standards
and normsofinternational humanitarian law. In this national summit and theearlier regional

summits; we note the challenges and gapsin IHL practice in the country and commit to seek
waysofmoving forward in IHL compliance.

We recognize the promotion ofIHL,institutionalization of protection mechanisms, andfull

realization of the fundamentalprinciples of IHL as imperatives to achieving our aspirations for
rule of law in times of war and peace.Thus, we put forward,asinitial proposals in developing a

national action plan on IHL, the following recommendationsfor policy changesand for action:

In terms of promotion, we see the need for a comprehensive national program that will address

the need for education on IHL from the grassroots up and build a 22) and consolidated
constituency for IHL.

Specifically, we recommend

. Introducing and implementing an IEC campaign on IHL with a strong media component

to reach outto the basic sector;

= Standardizing an |HL section in formal school curricula and co-curricular programslike
the ROTC and NSTP;

. Making armed groups(state and donee understand IHL and their accountability in

the eventofviolations;
a Providing resources - from governmentandcivil society — in promoting IHL; and

a Enacting an |HL law that incorporates promotion and education.



In terms of protection, there is urgent need to respond tothesituationof internally displaced

persons, soldiers out ofcombat, medical personal, children involved in armed conflict and other

vulnerable groups. Specifically, we recommend immediate relief and the provision of basic
services to those affected by situationsofconflict and the developmentandinstitutionalization
of systems andstructures for protection, including the following:

a Establishing multi-agency /sectoral representation in response mechanisms, and

B Developing infrastructures to respond to needsof displaced persons-— psycho-social

interventions, socio-economic development, education,etc.

FOR IDPs
a Expanding monitoring and IDP protection networks and supporter,

a Utilizing CARHRIHL and pushing for other agreementsto raise the issue of IDPs and
their protection in areas with GRP-NDFPconflicts

FOR MEDICAL,
a Instituting Monitoring Reporting Mechanism (MRM)jointly organized with a third party,

a Safeguarding medical personnel andfacilities andlife sustaining utilities, and

a Increasing the numberof mediators and their capacities.

FOR SECURITY FORCES
a Allowing access(for both sides) to official records (writ of habeasdata),
2 Strengthening and professionalizing security forces (number/ equipment), and

a Enhancing integrated community security and safety measures.

In terms of observing the principlesof IHL — distinction,limitations and proportionality— the

main concerns are on non-compliance onthe protection of child combatants, use of weapons

that do not distinguish civilian objectives from military objectives; absence of domestic laws
that distinguish civilians from combatants; the proliferation of small armsproliferation; and, the
weak local implementationof international treaties such as the Convention on the Rightofthe
Child, CEDAW, ESCR,etc. We advancethe following action points and policy recommendations:

Documenting, investigating and prosecuting IHL violations;

Criminalizing the use of weaponsthat do notdistinguish e.g. landmines, boobytraps;
Lobbying for the passageofthe IHLbill and theratification ofthe RomeStatute;
Strengthening local gun laws and campaigningfor the ArmsTrade Treaty;

Creating the movementagainst nuclear weapons production/ development, and

Conducting dialogues between and amongconflicting parties

In honor of the Conventions and the whole IHL regime, we close this summit with the
following urgentcalls

1. Onthe majorparties to the armed conflicts in the Philippines — namely the GRP-
AFP, the CPP-NPA-NDF,the MILF and the MNLF— tobringinto force, by meansof
special agreementsin the context of the peace process, those Conventionsto the
extent appropriate to their respective armed conflicts. Short of such special
agreements, we call on the sameparties to issue unilateral declarations of undertaking
to apply those Conventionsto the extent appropriate to their conduct ofarmed conflict.
In this way, the higher standards of those Conventionsfor international armed conflict
mightbe applied to oursituations of internal armed conflict which need and can benefit
from better humanitarian protectionofcivilians and other protected persons underIHL.



 

2. On the Commission on HumanRightsto seriously consider adopting a policy of
entertaining, investigating and processing complaints of IHL violations, not just
humanrightsviolations, from whicheversource.Afterall, IHL has often been considered
as “human rights during armed conflicts,’ while the CHR has the stature, nationwide
regional network and resources of an independentconstitutional body.

The Summit also calls on the CHR to developin particular its own complementary or
fallback mechanism to the Joint Monitoring Committee JMC) mechanism for the GRP-
NDF Comprehensive Agreement on Respect for Human Rights and International
Humanitarian Law (CARHRIHL). This second call is occasioned by the negative experience

of many years with the inherent impasse- or stalemate-prone provisions of CARHRIHL
onits JMC mechanism, to the detrimentofeffective investigation and action on various
complaints of human rights and IHL violations committed by both sides.

2: OnCivil Society to continueto play the importantrole of a neutral and impartial
civil society in the promotion, respect and implementationof IHL in the
Philippines.

The Philippine Constitution provides that“The State shall respect the role independent
people's organizations to enable the people to pursue andprotect, within the democratic
framework, their legitimate and collective interests and aspirations through peaceful
and lawful means.’ The Geneva Conventions have likewise long recognized a role for
impartial humanitarian bodies. The Summit thus also recognizesthe positive roles and
contribution of local humanitarian NGOs as watchdogsoverthe state and non-state
armed groups, as service-providers, and as advocatesofalternative policies.

4. On the Philippine Government, the Philippine Congress to ensure the
harmonizationofthe international and domestic legislations on IHL.The Executive
is urgently requestedto certify the [HL Bill as a priority legislation and the Legislature to
enact an IHL Bill as well as pending domestic legislations on torture, internal
displacement and disappearance to augment remedies to address IHL violations and
unresolved cases. The following signed agreements mustberatified: the 1998 Rome
Statute onthe International Criminal Court; 1977 First Protocol Additional to the Geneva
Conventionsrelating to the protectionof victims of international armed conflict; 1954
Hague Convention for the Protection of Cultural Property and its 1999 protocol; and,
the Optional Protocol on the Convention Against Torture. For signature andratification,
there is the Convention against Enforced Disappearance.

In addition, there is need to review and strengthen the current Witness Protection
Program taking into account the developments on HR and IHL, to provideforan effective
legal aid service for the underprivileged, to conduct continuing capability programsof
investigators and prosecutors to include the provision of necessary equipment and
facilities, to introduce compliance monitoring of treaty obligations, and to reviewing
existing national policies particularly those concerning the security sector particularly
the AFP Rules of engagement, PNP Rules of Procedure as well as the military justice
system.

5. Finally,for all sectors of Philippine Society to work togetherto achieve the
recommendationsof this National Summit and work towardsthe creation of a
nationalaction plan for IHL.

These are calls and commitments we maketo and on each otherand Philippine society in general
as we seek to move from law-breaking and warto the rule of law and the creation of a culture of
peace.
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CLOSING REMARKS

HON. NORBERTO DELA CRUZ

Commissioner and Officer-In-Charge
Commission on HumanRights

‘This, I believe, is another very successful and

fruitful IHL Summit. We were able to see the

current state of IHL compliance in the

Philippines. We had impressive panel

discussions about IHL Implementation in our

shores. We came up with recommendationsfor

policies andactionsfor various State and non-

State actors including the promotion and the

protection of vulnerable sectors. And, the

finalization of the Summit Communique’. We

were even able to launch a book -GRADUATED

CURRICULUMSONHRANDIHLEDUCATION

FOR THEMILITARY. We accomplishedall these,

and still, we had timeto enjoy the intermission

numbers courtesy ofANIDO.

We would like to thank Executive Secretary

Eduardo R. Ermita for the keynote address,

andall the speakers for their time andeffort

andfor sharing their knowledge.

We would like to thank the Civil Society

Initiativesfor[IHL and allits umbrellapartners

— BALAY, Sulong CARHRIHL, PCICC,PCBL,

ProtectCIAC andall other members under the

umbrella organization.

Inthe Governmentside, we would like to thank

you, the National Ad-hoc Committee for IHL

Day under E.O. 134.

We wish to thank the Swiss Government for

their contribution towards the publication of

the Summitproceedings and validation edition 

ofthe GraduatedEducation Curriculums on HR

and IHL.

Maraming salamat-- sa inyo ANIDO for

providing entertainment and a cultural

interlude in this Summit;

To Comm. Maning Mamauag for the

outstanding review of the various actors

obligation under IHL; and

To Comm. Coco Quisumbing, the Conference

Chair.

Thank youalso to ERO Director Elzy Ofreneo,

her officers and staff, IHL Division OIC

Epifania O. Garay, Central and Regional

Offices.

As we end andclose this summit andleave this

venue, let us make sure not to sleep on our

accomplishments today. We made progress

here-a goodstepforward. We have to continue

to lookfor ways to improve compliance with

International Humanitarian Law until we can

build a Philippines free of war crimes and

crimes against humanity.

Thank youallfor participating.

God Bless.”
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S No. 2669
H No 6633

Republic ofthe Philippines

Congress ofthe Philippines
Metro Manila

Fourteenth Congress

Chird RegularSessian

Begun and held in Metro Manila, on Monday, the twenty-seventh

day of July, two thousandnine.

{ Reeusiic Act No. 98 5L !

AN ACT DEFINING AND PENALIZING CRIMES AGAINST

INTERNATIONAL HUMANITARIAN LAW, GENOCIDE AND
OTHER CRIMES AGAINST HUMANITY, ORGANIZING
JURISDICTION, DESIGNATING SPECIAL COURTS, AND FOR

RELATED PURPOSES

Be it enacted by the Senate and House of Representatives
of the Philippines in Congress assembled:

CHAPTER I

INTRODUCTORY PROVISIONS

SECTION 1. Short Title. - This Act shall be known as
the “Philippine Act on Crimes Against International
Humanitarian Law, Genocide, and Other Crimes Against
Humanity”.    

SEC. 2. Declaration of Principles and State Policies. -

(a) The Philippines renounces war as an instrument of
national policy, adopts the generally accepted principles of
international law as part of the law of the land and adheres
to a policy of peace, equality, justice, freedom, cooperation and
amity with all nations;

(b) The State values the dignity of every human person
and guarantees full respect for human rights, including the
rights of indigenous cultural communities and other vulnerable
groups, such as women and children;

(c) It shall be the responsibility of the State and all other
sectors concerned to resolve armed conflict in order to promote
the goal of “Children as Zones of Peace”;

(d) The State adopts the generally accepted principles of
international law, including the Hague Conventions of 1907,
the Geneva Conventions on the protection of victims of war
and international humanitarian law, as part of the law of our
nation;

{e) The most serious crimes of concern to the
international community as a whole must not go unpunished
and their effective prosecution must be ensured by taking
measures at the national level, in order to put an end to
impunity for the perpetrators of these crimes and thus
contribute to the prevention of such crimes, it being the duty
of every State to exercise its criminal jurisdiction over those
responsible for international crimes;

(f) The State shall guarantee persons suspected or accused
of having committed grave crimes underinternational law all
rights necessary to ensure that their trial will be fair and

prompt in strict accordance with national and international
law and standardsfor fair trial. It shall also protect victims,
witnesses and their families, and provide appropriate redress
to victims and their families, It shall ensure that the legal
systems in place provide accessible and gender-sensitive
avenues of redress for victims of armed conflict; and

  
 



 LL
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(g) The State recognizes that the application of the
provisions of this Act shall not affect the legal status of the
parties to a conflict, nor give an implied recognition of the
status of belligerency.

CHAPTER Il

DEFINITION OF TERMS

SEC. 3. For purposes of this Act, the term:

(a) “Apartheid” means inhumane acts committed in the
context of an institutionalized regime of systematic oppression.
and domination by one racial group or groups and committed
with the intention of maintaining that regime.

(b) “Arbitrary deportation or forcible transfer of
population” means forced displacement of the persons
concerned by expulsion or other coercive acts from the area
in which they are lawfully present, without grounds permitted
under domestic or international law.

(c) “Armed conflict” means any use of force or armed
violence between States or a protracted armed violence between
governmental authorities and organized armed groups or
between such groups within a State: Provided, That such
force or armed violence gives rise, or may give rise, to a
situation to which the Geneva Conventions of 12 August 1949,
including their common Article 3, apply. Armed conflict may
be international, that is, between two (2) or more States,
including belligerent occupation; or non-international, thatis,
between governmental authorities and organized armed groups
or between such groups within a State. It does not cover
internal disturbances or tensions such as riots, isolated and
sporadic acts of violence or other acts of a similar nature.

(a) “Armed forces” means all organized armed forces,
groups and units that belong to a party to an armed conflict
which are under a command responsible to that party for the
conduct of its subordinates. Such armed forces shall be subject
to an internal disciplinary system which enforces compliance
with International Humanitarian Law.

 

  
 

(e) “Attack directed against any civilian population”
means acourse of conduct involving the multiple commission
of acts referred to in Section 6 of this Act against any civilian
population, pursuant to or in furtherance of a State or
organizational policy to commit such attack.

(f) “Effective command and control” or “effective authority
and control” means having the material ability to prevent and
punish the commission of offences by subordinates.

(g) “Enforced or involuntary disappearance of persons”
means the arrest, detention, or abduction of persons by, or
with the authorization, support or acquiescence of, a State or
a political organization followed by a refusal to acknowledge
that deprivation of freedom or to give information on the fate
or whereabouts of those persons, with the intention of
removing them from the protection of the law for a prolonged
period of time.

(h) “Enslavement” means the exercise of any orall of the
powersattaching to the right of ownership over a person and
includes the exercise of such powerin the course of trafficking
in persons, in particular women and children.

(i) “Extermination” means the intentional infliction of
conditionsoflife, inter alia, the deprivation of access to food
and medicine, calculated to bring about the destruction of a
part of a population.

G) “Forced pregnancy” means the unlawful confinement
of a womanto be forcibly made pregnant, with the intent of

affecting the ethnic composition of any population or carrying
out other grave violations of international law.

{k) “Hors de combat” means a person who:

(1) is in the power of an adverse party;

(2)has clearly expressed an intention to surrender; or

(3) has been rendered unconscious or otherwise
incapacitated by wounds or sickness and therefore is incapable
of defending himself: Provided, That in any of these cases,
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the person abstains from anyhostile act and does not attempt
to escape.

(1) “Military necessity” means the necessity of employing
measures which are indispensable to achieve a legitimate aim
of the conflict and are not otherwise prohibited by International
Humanitarian Law.

(m) “Non-defended locality” means a locality that fulfills
the following conditions:

(1)all combatants, as well as mobile weapons and
mobile military equipment, must have been evacuated;

(2) no hostile use of fixed military installations or
establishments must have been made;

(3) no acts of hostility must have been committed by the
authorities or by the population; and

(4) no activities in support of military operations must
have been undertaken.

(n) “No quarter will be given” means refusing to spare
the life of anybody, even of persons manifestly unable to defend
themselves or who clearly express their intention to surrender.

(0) “Perfidy” means acts which invite the confidence of
an adversary to lead him/her to believe he/she 1s entitled to,
or is obliged to accord, -protection under the rules of
International Humanitarian Law, with the intent to betray
that confidence, including but not limited to:

(1) feigning an intent to negotiate under a flag of truce;

(2) feigning surrender;

(3) feigning incapacitation by wounds or sickness;

(4) feigning civilian or noncombatant status; and
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(5) feigning protective status by use of signs, emblems
or uniforms of the United Nations or of a neutral or other
State not party to the conflict.

(p) “Persecution” means the intentional and severe
deprivation of fundamental rights contrary to international law
by reason of identity of the group or collectivity.

(q) “Protected person” in an armed conflict means:

(1) a person wounded, sick or shipwrecked, whether
civilian or military;

(2) a prisoner of war or any person deprived of liberty
for reasons related to an armed conflict;

(3) a civilian or any person not taking a direct part or
having ceased to take part in the hostilities in the power of

the adverse party;

(4) a person who, before the beginning of hostilities, was
considered a stateless person or refugee under the relevant
international instruments accepted by the parties to the
conflict concerned or under the national legislation of the state
of refuge or state of residence;

(5) a member of the medical personnel assigned
exclusively to medical purposes or to the administration of
medical units or to the operation of or administration of

medical transports; or

(6) a memberof the religious personnel who is exclusively
engaged in the work of their ministry and attached to the
armed forces of a party to the conflict, its medica] units or
medical transports, or non-denominational, noncombatant
military personnel carrying out functions similar to religious
personnel. ‘

(r) “Superior” means:

(1) a military commanderor a person effectively acting

as a military commander; or
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(2) any other superior, in as much as the crimes arose
from activities within the effective authority and control of that

superior.

(s) “Torture” means the intentional infliction of severe
pain or suffering, whether physical, mental, or psychological,
upon a person in the custody or under the control of the
accused; except that torture shall not include pain orsuffering
arising only from, inherent in or incidental to, lawful
sanctions.

(t) “Works and installations containing dangerous forces”
means works and installations the attack of which may cause
the release of dangerous forces and consequent severe losses
among the civilian population, namely: dams, dikes, and
nuclear, electrical generation stations.

CHAPTER ITI

Crimes AGAINST INTERNATIONAL HUMANITARIAN Law,

GENOCIDE AND OTHER Crimes AGainst HUMANITY

SEC. 4. War Crimes. — For the purpose of this Act, “war
crimes” or “crimes against International Humanitarian Law”
means:

(a) In case of an international armed conflict, grave
breaches of the Geneva Conventions of 12 August 1949,
namely, any of the following acts against persons or property
protected under the provisions of the relevant Geneva
Convention:

(1) Willful killing;

(2) Torture or inhuman treatment, including biological
experiments;

(3) Willfully causing great suffering, or serious injury
to body or health;   

(4) Extensive destruction and appropriation of property
not justified by military necessity and carried out unlawfully
and wantonly;

(5) Willfully depriving a prisoner of war or other
protected person of the rights of fair and regular trial;

(6) Arbitrary deportation or forcible transfer of population
or unlawful confinement;

(7) Taking of hostages;

(8) Compelling a prisoner of war or other protected person
to serve in the forces of a hostile power; and

(9) Unjustifiable delay in the repatriation of prisoners of
war or other protected persons.

(b) In case of a non-international armed conflict, serious
violations of common Article 3 to the four (4) Geneva
Conventions of 12 August 1949, namely, any of the following
acts committed against persons taking no active part in the
hostilities, including members of the armed forces who have
laid down their arms and those placed hors de combat by
sickness, wounds, detention or any other cause:

(1) Violence to life and person, in particular, willful
killings, mutilation, cruel treatment and torture;

(2) Committing outrages upon personal dignity, in
particular, humiliating and degrading treatment;

(8) Taking of hostages; and

(4) The passing of sentences and the carrying out of
executions. without previous judgment pronounced by a
regularly constituted court, affording all judicial guarantees
which are generally recognized as indispensable.

(c) Other serious violations of the laws and customs
applicable in armed conflict, within the established framework
of international law, namely:
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(1) Intentionally directing attacks against the civilian
population as such or against individual} civilians not taking
direct part in hostilities;

(2) Intentionally directing attacks against civillan objects,
that is, objects which are not military objectives;

(3) Intentionally directing attacks against buildings,
material, medical units and transport, and personnel using the
distinctive emblems of the Geneva Conventions or Additional
Protocol UI in conformity with international law;

(4) Intentionally directing attacks against personnel,
installations, material, units or vehicles involved in a
humanitarian assistance or peacekeeping mission in accordance
with the Charter of the United Nations, as long as they are
entitled to the protection givento civilians or civilian objects
under the international law of armed conflict;

(5) Launching an attack in the knowledge that such
attack will cause incidental loss of life or mjury to crvilans
or damage to civilian objects or widespread, long-term and
severe damage to the natural environment which would be
excessive in relation to the concrete and direct military
advantage anticipated;

(6) Launching an attack against works or installations
containing dangerous forces in the knowledge that such attack
will cause excessive loss of life, injury to civilians or damage
to civihan objects, and causing death or serious myury to body
or health;

(7) Attacking or bombarding, by whatever means, towns,
villages, dwellings or buildings which are undefended and
which are not military objectives, or making non-defended
localities or demilitarized zones the object of attack;

(8) Killing or wounding a person in the knowledge that
he/she is hors de combat, including a combatant who, having
laid down his/her arms or no longer having meansof defense,
has surrendered at discretion;   

10

(9) Making improper use of a flag of truce, of the flag
or the military insignia and uniform of the enemy or of the
United Nations, as well as of the distinctive emblems of the
Geneva Conventions or other protective signs under
International Humanitarian Law, resulting in death, serious

personal injury or capture;

(10) Intentionally directing attacks against buildings
dedicated to religion, education, art, science or charitable
purposes, historic monuments, hospitals and places where the
sick and wounded are collected, provided they are not military
objectives. In case of doubt whether such building or place has
been used to make an effective contribution to military action,
it shall be presumed not to be so used;

(11) Subjecting persons who are in the power of an
adverse party to physical mutilation or to medical or scientific
experiments of any kind, or to removal of tissue or organs
for transplantation, which are neither justified by the medical,
dental or hospital treatment of the person concerned nor
carried out in his/her interest, and which cause death to or
seriously endanger the health of such person or persons;

(12) Killing, wounding or capturing an adversary by

resort to perfidy;

(18) Declaring that no quarter will be given;

(14) Destroying or seizing the enemy’s property unless
such destruction or seizure is imperatively demanded by the
necessities of war;

(15) Pillaging a town or place, even when taken by
assault;

(16) Ordering the displacement of the civilian population
for reasons related to the conflict, unless the security of the
civilians involved or imperative military reasons so demand;

(17) Transferring, directly or indirectly, by the occupying
powerof parts of its own civilian population into the territory
it oceupies, or the deportation or transfer of all or parts of
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the population of the occupied territory within or outside this
territory;

(18) Committing outrages upon personal dignity, in
particular, humiliating and degrading treatment;

(19) Committing rape, sexual slavery, enforced
prostitution, forced pregnancy, enforced sterilization, or any

other form of sexual violence also constituting a grave breach
of the Geneva Conventions or a serious violation of common
Article 3 to the Geneva Conventions;

(20) Utihzing the presence of a civihan or other protected
person to render certain poimts, areas or military forces
immune from military operations;

(21) Intentionally using starvation of civilians as a
method of warfare by depriving them of objects indispensable
to their survival, including willfully umpeding rehef supplies

as provided for under the Geneva Conventions and their
Additional Protocols:

(22) In an international armed conflict, compelling the
nationals of the hostile party to take part in the operations
of wardirected against their own country, even if they were
in the belhgerent’s service before the commencement of the
war;

(28) In an international armed conflict, declaring
abolished, suspended or inadmissible mm a court of law the
rights and actions of the nationals of the hostile party;

(24) Committing any of the following acts:

(i) Consenpting, enlisting or recruiting children under
the age of fifteen (15) years into the national armed forces;

(ii) Conseripting, enlisting or recruiting children under
the age of eighteen (18) years into an armed force or group
other than the national armed forces; and

Gii) Using children under the age of eighteen (18) years
to participate actively in hostilities; and   

12

(25) Employing means of warfare which are prohibited
under international law, such as:

(1) Poison or poisoned weapons;

(i) Asphyxiating, poisonous or other gases, and all
analogous liquids, materials or devices;

(ii) Bullets which expand orflatten easily in the human
body, such as bullets with hard envelopes which do not entirely
cover the core or are pierced with incisions; and

(iv) Weapons, projectiles and material and methods of
warfare which are of the nature to cause superfluous injury
or unnecessary suffering or which are inherently
indiscriminate in violation of the international law of armed
conflict.

Any person found guilty of committing any of the acts
specified herein shall suffer the penalty provided under
Section 7 of this Act.

SEC. 5. Genocide. — (a) For the purpose of this Act,
“senocide” means any of the following acts with intent to
destroy, in whole or in part, a national, ethnic, racial,
religious, social or any other similar stable and permanent
group as such:

(1) Killing members of the group;

(2) Causing serious bodily or mental harm to members
of the group;

(3) Deliberately inflicting on the group conditions oflife

calculated to bring about its physical destruction in whole or
in part;

(4) Imposing measures intended to prevent births within
the group; and

(5) Forcibly transferring children of the group to another
group.
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(b) It shall be unlawful for any person to directly and
publicly incite others to commit genocide.

Any person found guilty of committing any of the acts
specified in paragraphs (a) and (b) of this section shall suffer
the penalty provided under Section 7 of this Act.

SEC. 6. Other Crimes Against Humanity. — For the
purpose of this Act, “other crimes against humanity” means
any of the following acts when committed as part of a
widespread or systematic attack directed against any civihan
population, with knowledge of the attack:

(a) Willful killing;

(b) Extermination;

(c) Enslavement;

(d) Arbitrary deportation or forcible transfer of population,

{e) Imprisonment or other severe deprivation of physical
liberty in violation of fundamental rules of international law;

@) Torture;

(g) Rape, sexual slavery, enforced prostrtution, forced
pregnancy, enforced sterilization, or any other form of sexual
violence of comparable gravity;

(h) Persecution against any identifiable group or
collectivity on political, racial, national, ethmic, cultural,
religious, gender, sexual onentation or other grounds that are
universally recogmzed as impermissible under international
law, in connection with any act referred to in this paragraph
or any crime defined in this Act,

(i) Enforced or involuntary disappearance of persons,

Gj) Apartheid; and

 

  

(k) Other inhumane acts of a similar character
intentionally causing great suffering, or serious injury to body
or to mental or physical health.

Any person found guilty of committing any of the acts
specified herein shall suffer the penalty provided under
Section 7 of this Act.

CHAPTER IV

PENAL PROVISIONS

SEC 7. Penalties. - Any person found guilty of
committing any of the acts provided under Sections 4, 5 and
6 of this Act shall suffer the penalty of reclusion temporal
in its medium to maximumperiod and a fine ranging from
One hundred thousand pesos (Php100,000.00) to Five hundred
thousand pesos (Php500,000.00).

When justified by the extreme gravity of the crime,
especially where the commission of any of the crimes specified
herein results in death or serious physical injury, or
constitutes rape, and considering the individual circumstances
of the accused, the penalty of reclusion perpetua and a fine
ranging from Five hundred thousand pesos (Php500,000.00) to
One million pesos (Php1,000,000.00) shall be imposed.

Any person found guilty of inciting others to commit
genocide referred to in Section 5(b) of this Act shall suffer the
penalty of prision mayor in its minimum period and a fine
ranging from Ten thousand pesos (Php10,000.00) to Twenty
thousand pesos (Php20,000.00).

In addition, the court shall order the forfeiture of
proceeds, property and assets derived, directly or indirectly,
from that-crime, without prejudice to the rights of bona fide
third (3) parties. The court shall also impose the
corresponding accessory penalties under the Revised Penal Code,
especially where the offender is a public officer.  
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CHAPTER V

SOME PRINCIPLES OF CRIMINAL LIABILITY

SEC. 8. Indwidual Criminal Responsibility. — (a) In
addition to existing provisions im Philippine law on principles
of criminal responsibility, a person shall be criminally liable

as principal for a crime defined and penalized in this Act if
he/she:

(1) Commits such a crime, whether as an mdividual,
jointly with another or through another person, regardless of
whether that other person is crimmally responsible;

(2) Orders, sohcits or induces the commission of such a
crime which in fact occurs or is attempted;

(3) In any other way contributes to the commission or
attempted commission of such a crime by a group of person
acting with a common purpose. Such contribution shall be
intentional and shall either:

G) be made with the aim of furthering the criminal
activity or criminal purpose of the group, where such activity
or purpose involves the commussion of a crime defined in this
Act; or

(ii) be made in the knowledge of the intention of the
group to commit the crime.

(b) A person shall be criminally liable as accomplice for
facilitating the commission of a crime defined and penalized
tm this Act if he/she aids, abets or otherwise assists in its
commission or attempted commission, meluding providing the
means for its commission.

(c) A person shall be crimmally liable for a crime defined
and penalized in this Act if he/she attempts to commit such
‘a crime by taking action that commences its execution by
means of a substantial step, but the crime does not occur
because of circumstances independent of the person’s intention.
However, a person who abandons the effort to commit the
crime or otherwise prevents the completion of the crime shall
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not be liable for punishment under this Act for the attempt
to commit the same if he/she completely and voluntarily gave
up the criminal purpose.

Sec. 9. irrelevance of Official Capacity. ~ This Act shall
apply equally to all persons without any distinction based on
official capacity. In particular, official capacity as a head of
state or government, a memberof a government or parliament,
an elected representative or a governmentofficial shall in no
case exempt a person from criminal responsibility under this
Act, nor shall it, in and of itself, constitute a ground for
reduction of sentence. However:

(a) Immunities or special procedural rules that may be
attached to the official capacity of a person under Philippine
law other than the established constitutional immunity from
suit of the Philippine President during his/her tenure, shall
not bar the court from exercising its jurisdiction over such
a person; and

(b) Immunities that may be attached to the official
capacity of a person under international law may limit the
application of this Act, but only within the bounds established
under international law.

SEC. 10. Responsibility of Superiors. — In addition to
other grounds of criminal responsibility for crimes defined and
penalized under this Act, a superior shall be criminally
responsible as a principal for such crimes committed by
subordinates under his/her effective command and control, or
effective authority and control as the case may be, as a result
of his/her failure to properly exercise control over such
subordinates, where:

(a) That superior either knew or, owing to the
circumstances at the lime, should have known that the
subordinates were committing or about to commit such
erimes; ~

(b) That superior failed to take all necessary and
reasonable measures within his/her power to prevent or repress
their commission or to submit the matter to the competent
authorities for investigation and prosecution.
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SEC. 11. Nonprescription. — The crimes defined and
penalized under this Act, them prosecution, and the execution
of sentences imposed on their account, shall not be subject to
any prescription,

SEC. 12. Orders from a Superior. - The fact that a
crime defined and penalized under this Act has been committed
by a person pursuant to an order of a government or a
superior, whether military or civilian, shall not relieve that
person of criminal responsibility unless all of the following
elements concur:

(a) The person was undera legal obligation to obey orders
of the government or the superior in question;

(b) The person did not know that the order was
unlawful; and

(c) The order was not manifestly unlawful.

For the purposes of this section, orders to commit
genocide or other crimes against humanity are mamafestly
unlawful.

CHAPTER, VI

PROTECTION OF VICTIMS AND WITNESSES

SEC. 13, Protection of Victims and Witnesses. — In
addition to existing provisions in Philippine law for the
protection of victims and witnesses, the following measures
shall be undertaken:

(a) The Philippine court shall take appropriate measures
to protect the safety, physical and psychological well-being,
dignity and privacy of victims and witnesses. In so doing, the
court shall have regard of all relevant factors, includingage,
gender and health, and the nature of the crime, in particular,
but not limited to, where the crime involves sexual or gender
violence or violence against children. The prosecutor shall take
such measures particularly during the investigation and
prosecution of such crimes. These measures shal) not be
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prejudicial to or inconsistent with the rights of the accused
and to a fair and impartial trial;

(b) As an exception to the general principle of public
hearings, the court may, to protect the victims and witnesses
or an accused, conduct any part of the proceedings in camera
or allow the presentation of evidence by electronic or other
special means. In particular, such measures shall be
implemented in the case of a victim of sexual violence or a
child who is a victim or is a witness, unless otherwise ordered
by the court, having regard to all the circumstances,
particularly the views of the victim or witness;

(c) Where the personal interests of the victims are
affected, the court shall permit their views and concerns to
be presented and considered at stages of the proceedings
determined to be appropriate by the court in a manner which
is not prejudicial to or inconsistent with the rights of the
accused and a fair and impartial trial. Such views and
concerns may be presented by the legal representatives of the
victims where the court considers 1t appropriate in accordance
with the established rules of procedure and evidence; and

(d) Where the disclosure of evidence or information
pursuant to this Act may lead to the grave endangerment of
the security of a witness or his/her family, the prosecution
may, for the purposes of any proceedings conducted prior to
the commencement of the trial, withhold such evidence or
information and instead submit a summary thereof. Such
measures shall be exercised in a manner which is not
prejudicial to or inconsistent with the rights of the accused
and to a fair and impartial trial.

SEC. 14. Reparations to Victims. — In addition to existing
provisions in Philippine law and procedural rules for
reparations to victims, the following measures shall be
undertaken:

(a) The court shall follow principles relating to reparations
to, or in respect of, victims, including restitution, compensation
and rehabilitation. On this basis, in its decision, the court
may, either upon request or on its own motion in exceptional
circumstances, determine the scope and extent of any damage,
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loss and injury to, or in respect of, victims and state the
principles on which it is acting;

(b) The court may make an order directly against a
convicted person specifying appropriate reparations to, or in
respect of, victims, including restitution, compensation and
rehabilitation; and

(c) Before making an order under this section, the court
may invite and shall take account of representations from or
on behalf of the convicted person, victims or other interested
persons.

Nothing in this section shall be interpreted as prejudicing
the rights of victims under national or international law.

CHAPTER VII

APPLICABILITY OF INTERNATIONAL LAW AND OTHER Laws

SEC. 15. Applicability of International Law. ~ In the
application and interpretation of this Act, Philippine courts
shall be guided by the following sources:

(a) The 1948 Genocide Convention;

(b) The 1949 Geneva. Conventions I-IV, their 1977
Additional Protocols I and If and their 2005 Additional
Protocol TT;

(c) The 1954 Hague Convention for the Protection of
Cultural Property in the Event of Armed Conflict, its First
Protocol and its 1999 Second Protocol;

(a) The 1989 Convention on the Rights of the Child and
its 2000 Optional Protocol on the Involvement of Children in
Armed Conflict;

(e) The rules and principles of customary international
law;

(f) The judicial decisions of international courts and
tribunals;
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(@) Relevant and applicable international human rights
instruments;

(h) Other relevant international treaties and conventions
ratified or acceded to by the Republic of the Philippines; and

(i) Teachings of the most highly qualified publicists and
authoritative commentaries on the foregoing sources as
subsidiary means for the determination of rules of international
law,

SEC, 16. Suppletory Application of the Revised Penal
Code and Other General or Special Laws. - The provisions
of the Revised Penal Code and other general or special laws
shall have a suppletory application to the provisions of this
Act.

CHAPTER VIII

JURISDICTION

SEC. 17. Jurisdiction. ~ The State shall exercise
jurisdiction over persons, whether military or civilian, suspected
or accused of a crime defined and penalized in this Act,
regardless of where the crime is committed, provided, any one
of the following conditions is met:

(a) The accused is a Filipino citizen;

(b) The accused, regardless of citizenship or residence, is
present in the Philippines; or

(c) The accused has committed the said crime against a
Filipino citizen.

In the interest of justice, the relevant Philippine
authorities may dispense with the investigation or prosecution
of a crime punishable under this Act if another court or
international tribunal is already conducting the vestigation
or undertaking the prosecution of such crime. Instead, the
authorities may surrender or extradite suspected or accused
persons in the Philippines to the appropriate international
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BACKGROUNDERONRA9851, THE “IHL LAW”

By Atty. Soliman M.Santos, Jr.”
Co-Founder/Convenor,Civil Society Initiatives
for International Humanitarian Law (CSI-IHL)

This is a backgrounderreally on the new Republic Act No. 9851 signed into law on 11 December 2009,
rather than on international humanitarian law (IHL), which is anyway taken up in the academe,esp. law school,
whetheras part of public international law or subjects on human rights. R.A. No. 9851 is a breakthrough
nationallawfor the enforcement not only ofIHL but also ofhuman rights -- even though,during its
bill stage, it was popularly referred to as the “IHL Bill,” and so now mightbereferred to as the “IHL Law.” These

short namestell us a bit about the historical background of this new law, including the issues surrounding its
passage. I will be taking that upfirst in this backgrounder, and then proceeding to the general significance and
potential of R.A. No. 9851, and then mainly presenting someofits key features. In theprocess,I will touch on the
unusual nature of this new law,i.e. unusual to Philippine criminal law. I cannot but touch bit on what could be
emerging issues on R.A. No. 9851, the role of the International Committee of the Red Cross (ICRC), and a
Mindanaoperspective, but of course you would get a fuller discussion of that from the next speakers andalso the
open forum.

Brief Historical Background and Issues

R.A. No. 9851 hasits direct originsin a legislative initiative of the Philippine National Red Cross (PNRC)
IHL National Committee in the year 2002. At that time, after a broad survey of the national legal landscape on
IHL, the Committee assessed that while a good numberof significant post-World WarII IHLtreaties had been
ratified by the Philippines, not much national implementinglegislation had been passed. Theratified IHL treaties
included, amongothers, the 1949 Geneva Conventions, its 1977 Additional Protocol II, and the 1980 Weapons

Convention. On the other hand, the national implementinglegislation consisted basically ofjust R.A. No. 95 (the
PNRC Charter) and R.A. No. 7160 (Special Child Protection Act), Article X on Children in Situations of Armed

Conflict.

In the ensuinglegislative initiative of the PNRC IHL National Committee, backed by the ICRC,to draft a
major legislative measure to implement IHL, its task force for this purpose eventually produced a draft bill for a
“Philippine Statute on Crimes Against International Humanitarian Law”on the occasion of IHL Day (August 12)
2002. This is what has since been popularly referred to as the “IHLBill.” It was then heavily modeled on the 1998
RomeStatute of the International Criminal Court, which was at that point andstill is considered the highest
developmentof international criminal law. The RomeStatute conveniently embodiedthelatest international legal
definition of war crimes, the proper concern of IHL,butit also had definitions for genocide and crimes against
humanity — which wereall treated as “the most serious crimes of concern to the international community as a
whole.” So, the “IHL Bill” took the bargain of “buy one, take two,” as it were. Strictly speaking though, genocide
and crimes against humanity are seen mainlyin the prism of humanrights rather than IHLin international law.
These two crimes have no nexus with armedconflict, unlike war crimes which have that context. Crimes against

humanity and genocide,as with terrorism, can be committed during peace time,as well as during wartime.

The “IHL Bill” was actually first filed as House Bill No. 6298 by Representative J. Apolinario L. Lozada,
Jr. (“Jun Lozada”the senatorial candidate) on IHL Day (August 12) 2003 during the 12% Congress. Subsequent
authors of several draft versions were Reps. Roseller L. Barinaga, Jr., Antonio V. Cuenco, Mario “Mayong” Joyo
Aguja, Loretta Ann P. Rosales, Ana Theresia Hontiveros-Baraquel, and Senators Miriam Defensor Santiago in the
13Congress; andfinally Reps. Roilo S. Golez, Simeon A. Datumanong, Rufus B. Rodriguez, and Sens. Jinggoy

* Delivered at the Public Briefing on Republic Act No. 9851: Philippine Act on Crimes Against International

Humanitarian Law, Genocide, and Other Crimes Against Humanity, 3 March 2010, Benito Soliven Room,First

Floor, Malcolm Hall, University of the Philippines College of Law, Diliman, Quezon City.
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Ejercito-Estrada, Richard J. Gordon, Juan Miguel F. Zubiri, and Santiago again in the 14' Congress. That Sen.
Gordon and Rep. Golez are both PNRCstalwarts definitely helped to clinch passage of the “IHL Bill” in this
outgoing 14 Congress. The key Congressional Committee chairs, namely Sen. Francis “Chiz” G. Escudero and
Rep. Matias V. Defensor, Jr. deserve credit for shepherding thebill all the way up to the third chamber, the
Bicameral Conference Committee, in October 2009. Early in term of the 14Congress in 2007, it had become a
priority bill of the Legislative-Executive Development and Advisory Council (LEDAC). Butall told historically,
credit mustalso be givento the various humanrights and IHL advocatesin civil society as well as in government
whohad worked long and hardfor the “IHLBill.”

To makea long story short, the “IHL Bill” went through both the legislative and executive wringer. If I
might attemptto recall and summarizethe substantivecritical issues against the “IHLBill,” they tendedto revolve
around certain concerns of the military/defense/ security establishmentsuch asthese three critical
issues:

- Whethermilitary and police operations against insurgents andterrorists will be hampered by
all these new and complicatedrules.

- Whether military and police commanders and personnel would be subjected to multiple
harassmentsuits (inc. doublejeopardy) in both military andcivil fora.

- Whetherthe rebel groups might be unwittingly granted “belligerency status” or take advantage
of certain provisions to acquire the same(specifically the status of a "national liberation movement"
underProtocolI, entitling them amongothersto "prisonerof war"status).

In fact, it is these kinds of concerns, even more than whatever constitutional and criminal law issues,that
werethereal stumbling blocks to the “IHLBill.” As for those legal issues, these three were the morecritical ones:

-- relationship with the issue ofRome Statute ratification by the Philippines, inc. whetherthis is a
"backdoor" circumvention of non-ratification

-- conflict with certain Constitutional provisions like Presidential immunity from suit, equal
protection (e.g. double standards vis-a-vis other crimes), double jeopardy, Supreme Court rule-
making prerogative

-- possible duplication, overlap, confusion and complication of Philippine criminal law, inc. the
Anti-Terrorism Law, the Juvenile Justice Law and then pending bills on torture and enforced
disappearances

Becauseof time considerations, I will not discuss any more how someof these substantive critical issues
against the “IHL Bill” were surmounted. Some of them will be addressed tangentially in the course of this
presentation. I am sure somewill also be addressed by the next speakers, esp. by Chamaine of ICRC. By 2007,if
not earlier, ICRC embarked on a purposive effort to engage or lobby the executive and the security sector at a
high policy and decision-makinglevel and which ultimately bore fruit. 2007 was a watershedyearnot only in this
purposive lobbyingeffort but also in the unprecedented attention to the issue of extra-judicial killings which was,
to use current pop terms, the “hot issue” that year. Of course, for an issue to becomea “hotissue,” there is the
indispensable role of media. All in that same year of 2007, we had the Melo Commission Report, the Alston
Mission and Reports, and the National Consultative Summit on Extrajudicial Killings and Enforced
Disappearances convened by the Supreme Court. Relevantto all these is the wisdom articulated by Peter Herby,
long-time Coordinator of the Mines-Arms Unit of the ICRC, whenhesaid in the context of the Ottawa Treaty’s
total ban on victim-activated anti-personnel landmines that: “... In most case[s], it has been the role of ‘public
conscience,’ the mobilization of public conscience, which has in fact been the driving force behind these
prohibitions — whetherof chemical weapons,biological weapons, blinding laser weaponsorothers.”

In 2008,particularly after the aborted signing of the Memorandum of Agreement on Ancestral Domain
(MOA-AD) in August, we of course had the major outbreak of armed hostilities between the Moro Islamic
Liberation Front (MILF) and the Armed Forcesof the Philippines (AFP) in Central Mindanao,resulting in the
biggest new internal displacementglobally for that year. And then towards the endof that year, the Communist
Party of the Philippines (CPP), on the occasion of its 40 anniversary, set into motion a plan for a “qualitative

leap” of the armedrevolution, that involves the New People’s Army (NPA) advancing “from the stage of strategic
defensive to that of strategic stalemate”in its protracted people’s war offour decades. That we have beenin this
for that long on two majorfronts ofarmedconflict -- most intensely in Mindanao as Amina and Rubywill tell you
-- maybesaid to be the ultimate rationalefor R.A. No. 9851, which infact is long overdue.



 

I hope that I had just been able to address on key points, why and howthe “IHLBill” and then the “IHL
Law”had comeabout and had cometopass. I will now proceedto the new law’s...

General Significance, Potential and Key Features

For thefirst time, in R.A. No. 9851, we have a national statute that defines and penalizes war crimes,

genocide, and crimes against humanity. This could be even more significant than R.A. No. 9745, the “Anti-
Torture Act of2009”signedinto law about a monthearlier. To thecredit of the 14 Congress and of the Arroyo
administration, they havedelivered this significant Pacquiao-like one-two punch for humanrights and IHL during
the “last round”of this Congress and administration before bowing out in mid-2010. This new law will enable the
Philippines to prosecute the international crimesitself, contribute to an effective international criminal justice
regime, strengthenits national criminal justice system, and generally bring its national law into conformity with
international standardsas well as up-to-date with important developmentsin international law.

It can no longer besaid that the Philippines is “unable” to prosecute war crimes, genocide, and crimes
against humanity for the simple reason that there is no Philippine law defining and penalizing these serious
international crimes as such. Such inability could even justify the “complementary”(i.e. secondary)jurisdiction of
the ICC over such crimes. The ICRC Advisory Service has said that “Criminal legislation is the most appropriate
and effective meansof dealing withall serious violations of IHL.” But, as we shall explain further down, R.A. No.
9851 is a special law, not an amendment to the Revised Penal Code, becausethis law is not simply
criminal law but also international criminal law, international humanitarian law and
international human rights law.In practical terms, something like the “Maguindanao Massacre” can now
be prosecuted as a crime against humanity rather than as a commoncrime ofmultiple murder.

R.A. No. 9851 also comesat a time whenit can provide someteethto a neweffort for a civilian protection
componentin the context of the peace process between the Governmentof the Republic of the Philippines (GRP)
and the MILF. As a law which enforces both human rights and IHL,it can also co-relate on a parallel basis with
the Comprehensive Agreement on Respect for Human Rights and International Humanitarian Law (CARHRIHL)
between the GRP and the National Democratic Front of the Philippines (NDFP), with more reason as there has
been no standing ceasefire between them andas their Joint Monitoring Committee (JMC) mechanism has been

_perennially stalemated. The fact that R.A. No. 9851 is heavily informed by humanrights and IHL, evenif itis still
a national law, could make those major rebel groups look at or treat it somewhat differently from the usual
repressive laws and decrees of the state that they rail against. On another level, R.A. No. 9851 might also
contribute to the proper balance between peaceandjustice, which should notbe an either-or proposition.

The most important features of R.A. No. 9851 can be outlinedasfollows:

> Defining and penalizing war crimes, genocide, and “other crimes against humanity.”
> Applicability to all individual perpetrators, whether state agents or non-state actors (unlike the Anti-

Torture Act whichis limited to state-agent perpetrators).
Applying certain international criminal law principlesof irrelevanceof official capacity (for immunities),
responsibility of superiors (i.e. command responsibility), unlawful superior orders, and non-prescription,
amongothers.
Instituting a form of universaljurisdiction, albeit qualified.
Providing for international standardsfor protection of victims and witnesses, as well as reparations to the

former.
Express applicability of international law,includingof specific internationaltreaties.
Providing for the designation of special courts, prosecutors and investigators, andtheir effective training
in humanrights, IHL andinternational criminal law.

No requirement of implementing rules and regulations (unlike the Anti-Torture Act)

Vv
Vv

V
V

V
V

I will no longer present R.A. No. 9851's definitions of war crimes, genocide, and crimes against humanity,
which more orless follow those in the RomeStatute, esp. for the last two crimes. We’ve noted though that R.A.
No. 9851 uses the terminology “other crimes against humanity.” We can only surmise for now that Congress must
have considered the preceding war crimes and genocide as also being “crimes against humanity” in a loose or
generic sense. Whileall three crimes are now defined in the RomeStatute, each has its own internationallegal
basis. For war crimes, it is mainly the 1949 Geneva Conventions andits 1977 Additional Protocols. For genocide,
it is the 1948 Genocide Convention. And for crimes against humanity, it is customary international law. These
original treaty and customary international law sources were emphasizedin the later drafts of the “IHLBill,” while
referenceto the morecontroversial andstill unratified Rome Statute was deliberately toned down.

R.A. No. 9851’s definition of war crimes, however, differs with the Rome Statute’s definition in one
significant aspect. In the clustering or categorizing of various acts which would constitute war crimesor “crimes
against IHL,” R.A. No. 9851 contains relatively more war crimes for non-international armed conflict than does
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the RomeStatute, which makes R.A. No. 9851 more useful for the Philippines where internal, rather than
international, armed conflicts have been more relevant for quite some time now. But of course international

armed conflict is also currently relevant to the Philippines, albeit mainly through its participation in various
peace-keeping missions andforces. The difference between R.A. No. 9851 and the RomeStatute in terms of more
war crimes applicable to internal armed conflict can be attributed to some guidance from the landmark three
volume 2005 ICRC highly authoritative study on customary IHL, its rules and state practice, in which some
University of the Philippines (U.P.) Law professors and students had participated - among them Brod Raul
Perhaps the most significant finding or result of this study is that 146 of the 161 determined rules of customary
THL apply to both international and non-international armed conflict, thus expanding significantly the rules
applicableto internal armed conflict, well beyond thosein the 1977 Additional ProtocolII.

Speaking of internal armedconflict, it is clear that for war crimes, genocide and “other crimes against
humanity” under R.A. No. 9851, the perpetrators who may be held accountable for these serious
international crimesare not limited to state agents and may include non-state actors — whichis in
accordancewith thefactual reality. Of course,liability is based on individualcriminal responsibility of natural.
not juridical, persons. But as we shall discuss shortly, there is also a form of commandresponsibility. We can
note the role of “State or organizational policy” when it comesto “other crimes against humanity” andtherole of
“a State ora political organization” when it comesto enforced or involuntary disappearanceof personsas part oF
“other crimes against humanity.” In other words, there are also individual leaders or commandersofcertain
organizations, whether state or non-state, who would be responsible for certain organizational policies or
decisions that result in these crimes.

Torture and Enforced Disappearance: Questions ofDefinition

It will be noted that the specific act of torture is mentioned under warcrimes and “other crimes against
humanity” in R.A. No. 9851, while the specific act of enforced or involuntary disappearance of persons is
mentioned under“other crimes against humanity” therein. Both acts are defined in this new law. Here “torture”
is defined as “the intentional infliction of severe pain or suffering, whether physical, mental, or psychological.
upon a person in the custody or underthe control of the accused.” Quite significantly, unlike the definition of
torture in the likewise new butslightly older R.A. No. 9745 (“Anti-Torture Act of 2009”), there are no

qualifications as to perpetrator (“inflicted by or at the instigation of or with the consent or acquiescenceof a2
person in authority or agent of a person in authority”) and as to purpose (“for such purposes as obtaining from
him/heror a third person information or a confession; punishing him/her for an act he/sheor a third person has
committedor is suspected of having committed; or intimidating or coercing him/herora third person;or for any
reason based on discrimination of any kind”). Clearly, the definition of “torture” in R.A. No. 9851 is of much wider
application (inc. to non-state actors) that that in R.A. No. 9745.

Surely, this is a less than idealsituation of two Philippine statutes having two different definitions of
torture, even if these are applied to twodifferent situations: torture per se (apply R.A. No. 9745 andits definition
and torture as part of war crimes or “other crimes against humanity” (apply R.A. No. 9851 andits definition).
Eventually, those definitions will have to be harmonized one way or the other. The “root cause” of this
discrepancy lies in the definition models used by R.A. No. 9745 and by R.A. No. 9851, respectively, namely the
different definitions of torture in the 1984 Convention Against Torture and in the 1998 RomeStatute.
Interestingly, a new HouseBill No. 7199 wasfiled by Anak Mindanao Rep. Ariel Caringal Hernandez only last
February 22 seeking the amendmentof R.A. No. 9745, so that its definition of torture and consequent application
are not limited to state-agent perpetrators andtheir victims. And for this purpose, the amendatory bill invokes
and adopts R.A. No. 9851’s definitionof torture.

That kind of discrepancy regarding the definition of torture could be “replayed” when it comesto still
another new humanrights and IHL-related law,that on enforced disappearance. In R.A. No. 9851, “enforced
or involuntary disappearanceof persons”is defined as “the arrest, detention or abduction of persons by, or with
the authorization, support or acquiescence of, a State or a political organization, followed by a refusal to
acknowledge that deprivation of freedom orto give information on the fate or whereaboutsof those persons, with
the intention of removing them from theprotection of the law for a prolongedperiodof time.” Note “State ora
political organization,” with the latter clearly indicating that this could be perpetrated by a non-state armed
group. This was modeledon thedefinition of “enforced disappearance of persons” in the RomeStatute.

The pending bills in Congress for an “Anti-Enforced or Involuntary Disappearance Act,” however.
invariably carry the qualification “committed by government authorities or by personsor groupsof personsacting
with the authorization, support or acquiescence of such person in authority” — in short, state agents. This is
modeled on thedefinition of “enforced disappearance” in the 2006 International Conventionfor the Protection of
all Persons from Enforced Disappearance. It remains to be seen how an “Anti-Enforced or Involuntary
Disappearance Act”will take final shape in its definition of the crime, given the already existing definition in R.A.
No. 9851.
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Command Responsibility and Universal Jurisdiction: Cutting-Edge Principles

Atthis point, I will just single out two particularly importantprinciples of international criminal law that
have been enshrined, amongothers, in R.A. No. 9851, namely command responsibility and universal jurisdiction.
R.A. No. 9851 quite significantly provides for command responsibility as an operative principle of criminal
liabilityfor thefirst time on thelevelofa nationalstatute through a provision on responsibility of superiors,
thus: “a superior shall be criminally responsible as a principal for such crimes committed by subordinates under
his/hereffective commandandcontrol, oreffective authority and controlas the case maybe,asa result of his/her
failure to properly exercise control over such subordinates, where:

(a) The superioreither knew or, owing to the circumstancesat the time, should have known that
the subordinates were committing or about to commit such crimes; and

(b) The superior failed to take all necessary and reasonable measures within his/her power to
preventorrepress their commission or to submit the matter to the competent authorities for
investigation and prosecution.”

While the context of this provision refers to war crimes, genocide, and “other crimes against humanity”
under R.A. No. 9851, this sets a statutory precedentfor its extension to the cases of other serious crimes like
torture, enforced disappearances, and extrajudicial killings in the corresponding special laws, if any, on such
crimes. This Philippine statutory codification of the doctrine of command responsibility, we might say, is only
fitting because the roots of the doctrine are usually traced to the 1946 ruling in the Yamashita case — as Harry
would point out --for atrocities committed by the Japanese armed forces in the Philippines during the Second
World War,albeit the relevantruling is the one by the U.S., not the Philippine, Supreme Court. In its status as a
national statute providing for a clear concept of commandresponsibility as a basis for criminalliability, R.A. No.
9851 was a major step forward in acting on the several related recommendations of the 2007 Melo Commission
Report, Alson Mission Report and National Consultative Summit on Extrajudicial Killings and Enforced
Disappearances.

Also significant in R.A. No. 9851is the provision on jurisdiction which might be characterized as a
qualified universaljurisdiction. On one hand,theStateshall exercise jurisdiction over war crimes, genocide,
and “other crimes against humanity” regardless ofwhere the crime is committed. On the other hand,there has to

- be a nexus to the Philippines, whereby the accusedis a Filipino citizen, or is present in the Philippines, or has
committed the crime against a Filipino citizen. But the second condition, whereby the accusedis presentin the
Philippines, brings this quite close to full universal jurisdiction. Such an accused could be a foreigner who has
committed the crime against anotherforeigner and has doneso outside the Philippines, but who has cometo be
presentin the Philippines — the State can then exercise jurisdiction over him.

Universal jurisdiction is actually explained in R.A. No. 9851’s Declaration of Principles and State
Policies: “The most serious crimesof concern to the international community as a whole must not go unpunished
andtheireffective prosecution must be ensured by taking measuresat thenational level, in order to put an end to
impunity for the perpetrators of these crimes and thus contribute to the prevention of such crimes, it being the
duty of every State to exercise its criminal jurisdiction over those responsible for international crimes.” Theideais
to allow for “justice without borders” so that there are “no safe havens” for war criminals and the
like.

Applicability of International Law, and Effective Training

I come nowtothefinal part of this backgrounder. R.A. No. 9851 provides that in its application and
interpretation, Philippine courts shall be guided by the following international law sources:

(a) The 1948 Genocide Convention;
(b) The 1949 Geneva ConventionsI-IV,their 1977 Additional Protocols I and II and their 2005 Additional

Protocol III;
(c) The 1954 Hague Conventionfor the Protection of Cultural Property in the Event of Armed Conflict, its

First Protocol and its 1999 Second Protocol;
(d) The 1989 Convention on the Rights of the Child and its 2000 Optional Protocol on the Involvement

of Children in ArmedConflict;

(e) The rules andprinciples of customary international law;
(f) Thejudicial decisions of international courts and tribunals;
(g) Relevant and applicable international humanrights instruments;
(h) Otherrelevant international treaties and conventionsratified or acceded to by the Republic of the
Philippines; and
(i) Teachings of the most highly qualified publicists and authoritative commentaries on the foregoing
sources as subsidiary meansfor the determination ofrules ofinternational law.
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No other Philippine statute has shown this much adherence to international law. Certainly not the
Philippine anti-terrorism law R.A. No. 9372 which, instead of making reference to the 12 international anti-
terrorism conventions as it should have, makes reference to 12 Revised Penal Codeprovisions and special laws.
Unlike R.A. No. 9851 having a section on Applicability of International Law, what R.A. No. 9372 hasis a section on
Applicability of the Revised Penal Code — a 1932 domestic law whichis basically an extension of the Spanish Penal
Codeof1870, being applied to post-9/11, 2001 terrorism!

Amongthe various major treaty sources of R.A. No. 9851, several haveactually not yet been ratified by the
Philippines: the 1954 Hague Conventionfor the Protection of Cultural Property, the 1977 Additional Protocol I of
the 1949 Geneva Conventions, and the 1998 RomeStatute. Their not yet being ratified rightly did not bar the
sovereign Philippine Congress, in the exercise of its plenary legislative power, from adopting some oftheir
provisions into the national criminal law. Indeed, the ICRC Advisory Service has said, “When these offenses are

separately defined in national criminal law, the independenceofthis definition of international law can permit the
repression of a breach of oneof the treaties (e.g. Additional Protocol I), even if the treaty has not beenratified by
the prosecuting State.” Ratification has another function, which is to bind the Philippines with a particular
internationaltreaty regime, in terms of both obligations and benefits. And so, because the Philippineshasnotyet
ratified the RomeStatute,it is not yet part of the ICC system.

But the above-indicated sourcesare not onlytreaty international law but also “the rules and principles of
customary international law.” R.A. No. 9851’s Declaration of Principles and State Policies lays the basis for this
through this particular paragraph: “The state adopts the generally accepted principles of international law,
including the Hague Conventions of 1907, the Geneva Conventions on the protection of victims of war and
international humanitarian law,as part of the law ofour nation.” This paragraphis actually a restatement ofthe
1949 Philippine SupremeCourt ruling in the Kurodacase of another Japanese warcriminalin the Philippinesthat
“the rules and regulations of the Hague and Geneva conventions form part of and are wholly based on the
generally accepted principles of international law... Such rules and principles, therefore, form part of the law of
our nation even if the Philippines wasnot a signatory to the conventions embodying them.”

In other words, as far as the primary IHLtreaties like the Hague and Geneva Conventions are concerned,
the rules and regulations therein are already deemedincorporated into Philippine law. Therefore, in a sense, R.A.
No. 9851 merely “re-legislated” these rules and regulations for clarity and updating, and also because the
treaties themselves require domestic penallegislation. It consolidated those principles, rules and regulations in
one comprehensive law in so far as the domestic penal aspect ofserious international crimes is concerned. In
fine, R.A. No. 9851 is a marriage of national criminal law andaspectsof international law. Theresultis a different

frameworkfrom pure or ordinary criminal law. This different frameworkis justified by the difference between
commoncrimesand seriousinternational crimes — just as different diseases require different medical treatment.

Under R.A. No. 9851, the State shall ensure that judges, prosecutors and investigators, especially those

designated for purposes of this Act, receive effective training in human rights, international
humanitarian law andinternational criminal law. Thus, this new law can and should be a catalystfor the
infusion of more international law (and thus more cosmopolitan and less parochial) consciousness among
Filipino lawyers and law students through the law curriculum and continuing legal education. This can be
considered part of a broader educational and consciousness-building effort on IHL and humanrights which is
crucial for their implementation and enforcement, in conjunction with criminal prosecution. No less than
outgoing Chief Justice Reynato S. Puno has referred to IHL as a “neglected aspect of international law in our
jurisdiction.”

Thetruetest of R.A. No. 9851is of course in the practice of adherence, implementation and enforcement.
This starts with an appreciation of its breakthrough nature andfeatures for the enforcement of IHL and human
rights. It also leads the way nowfor the easier passage of other more specific IHL-relatedlegislation like thestill
pendingbills on landmines and oninternal displacement, andthestill pending ratification of the 1977 Additional
Protocol I and the 1988 RomeStatute..

Thoughpenal sanctions are indispensable to ensure respect for IHL and humanrights, such sanctions are
insufficient in themselves to put an end to acts contrary to IHL and humanrights. These normsneedto be placed
withina suitable regulatory framework which will lay down the behavior complying with or prohibited by IHL and
humanrights. In sum,the Philippines through R.A. No. 9851 maybesaidto be availing of the best that has been
created by humanity in termsofinternational law to prevent and punish the worst acts ofinhumanity. Availing
of “the best that has been created by humanity”is also surely part of teaching, learning and doing law “in the
grand manner.”

Thankyou.



 

  

 

Civil Society Initiatives for International Humanitarian Law
CSI-IHLMembers

1. The Philippine Coalition for the International Criminal (PCICC)

2. Balay Rehabilitation Center Inc. (BALAY)

3. Sulong CARHRIHL(ComprehensiveAgreementonthe Respect

for HumanRights and International Humanitarian Law)

4. Philippine Coalition to Protect Children Involved in ArmedConflict

(Protect CIAC

5. Philippine Action Network on Small Arms(PhilANSA)

6. Philippine Campaign to Ban Landmines (PCBL)

7. Philippine Society for International Humanitarian Law (PSIHL)
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ATTY. QUINCIANO V. BUENO

Officer-In-Charge, RegionXIl
Arellano Street
KoronadalCity
Telefax No. (083) 520-0615
chr12_korcity@yahoo.com

ATTY. MARYLIN M. PINTOR
Director, CARAGAOffice
2°¢ Floor, CAP Building
J.C. Aquino cor. J. Rosales Avenue,

8600 Butuan City
Tel. No. (085) 815-2247 / Telefax 342-5280
chr_caraga@yahoo.com
atty_mmp@yahoo.com

 



 

COMMISSION ON HUMAN RIGHTS
OF THE PHILIPPINES

(Komisyon ng Karapatang Pantao ngPilipinas)

SAAC Bidg., U.P. Diliman, Quezon Gity 1101 Philippines
Telefax Nos.: (+632) 928 4471 / (632) 927 6225

Website: www.chr.gov.oh

 

Schweizerische Eidgenossenschaft

Confédération suisse

Confederazione Svizzera

Confederaziun svizra

Embassy of Switzerland


