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The Asia Pacific Forum of National Human Rights Institutions 

The Asia Pacific Forum of National Human Rights Institutions (APF) is a regional membership 
based organisation.  It supports, through cooperation, the establishment and development of 
national human rights institutions that protect and promote the human rights of the peoples of 
the region.  Comprised of independent national human rights institutions (NHRIs), the APF plays 
a unique role in developing a regional human rights dialogue, networks and practical 
programmes of support.  Through its member NHRIs, it is well positioned to directly influence 
the development of human rights law and practice in the Asia Pacific. 

 

The Advisory Council of Jurists 

The Advisory Council of Jurists (ACJ) advises the APF on the interpretation and application of 
international human rights standards.  The establishment of the ACJ reflects the Forum 
Council’s recognition of: the need for independent, authoritative advice on international human 
rights questions; and, the value in developing regional jurisprudence relating to the 
interpretation and application of international human rights standards.   

The ACJ has considered seven references:  environment (2007), education (2006); torture 
(2005); anti-terrorism legislation and the rule of law (2004); trafficking of women and children 
(2002); death penalty (2000); and the regulation of child pornography on the internet (2000).   

The ACJ is comprised of eminent jurists who have held high judicial office or senior academic or 
human rights appointments.  Current members are: 

• Dato’  Ranita Mohammed Hussein (Malaysia (President 2008/9*))  

• Professor Andrea Durbach (Australia)*  

• Dr. Qasim Hashimzai (Afghanistan) 

• Mr Fali S Nariman (India) 

• Professor Jacob E Sahetapy (Indonesia) 

• Mr Jugnee Amarsanaa (Mongolia)* 

• Hon Mr Daman Nath Dhungana (Nepal) 

• Justice Susan Glazebrook (New Zealand)* 

• Dr. Purificacion V. Quisumbing (Philippines) 

• Professor Nohyun Kwak (Republic of Korea)* 

• Mr Nihal Jayamanne PC (Sri Lanka)* 

• Professor Vitit Muntarbhorn (Thailand)* 
1   denotes attendance at the 2008 ACJ Meeting  

 

During the reporting period, the Advisory Council welcomed one new member, Dr. Purificacion 
V. Quisumbing (Philippines), and bade farewell to retiring member, Professor Jacob E Sahetapy 
(Indonesia).   
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"It is the absence of broad-based business activity, not its 
presence that condemns much of humanity to suffering." 

Secretary-General Kofi Annan, September 2005. 

 

 

 

 

 

 

“Markets pose the greatest risks - to society and business itself 
- when their scope and power far exceed the reach of the 

institutional underpinnings that allow them to function smoothly 

Professor John Ruggie, April 2008. 
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Introduction 

In 2007/8, there were an estimated 78,000 transnational corporations (TNCs) with 790,000 
foreign affiliates and 82 million employees. UNCTAD estimates that their total sales amounted 
to $31 trillion, representing an estimated 11% of global GDP in 2007.1  With such economic 
power, it is clear that the activities of TNCs have the potential for far-reaching social and 
political consequences.   

While it is generally accepted that the activities of TNCs have brought, and continue to bring, 
significant direct and indirect benefits to home and host states, there are also examples of 
where the activities of TNCs have been associated with human rights violations.   

Such negative consequences have been frequently observed in states where a power 
imbalance exists between the economic might of the TNC and the State, a fact noted by the 
Special Representative of the United Nations Secretary-General on the issue of human rights 
and transnational corporations and other business enterprises, Professor John Ruggie, who 
stated that: 

“a negative symbiosis [exists] between the worst corporate-related human rights 
abuses and host countries that are characterized by a combination of relatively low 
national income, current or recent conflict exposure, and weak or corrupt 
governance . . .”.2 

Concerns about the real and potential impact of TNCs on the realisation of human rights 
prompted the Asia Pacific Forum of National Human Rights Institutions (APF) to request the 
Advisory Council of Jurists (ACJ) to report on the relationship between human rights, corporate 
accountability and government responsibility. 

At the 12th Annual Meeting of the APF held in Australia in July 2007, Forum Councillors 
adopted a reference on human rights, corporate accountability and government responsibility, 
requesting the Advisory Council of Jurists to advise, and where relevant, make 
recommendations on:  

• The basis for attributing human rights responsibilities to transnational corporations under 
international human rights law  

• The State’s obligations to regulate transnational corporations with regard to human rights 
violations within its territorial jurisdiction 

• The State’s obligations to regulate transnational corporations with regard to human rights 
violations occurring outside its territorial jurisdiction? 

• The concept of corporate complicity in international crimes to protect human rights 

• The jurisdictional barriers exist in enforcing human rights obligations against corporations  

• The role of NHRIs in ensuring that States regulate the human rights activities of 
transnational corporations 

• The role do NHRIs have in educating and/or monitoring corporations involved in human 
rights abuses 

This report outlines the responses of the ACJ to the terms of reference, as well as a 
consolidated list of the recommendations for consideration by NHRIs.  Additional information is 
available in the Supplementary Report and Annexures, available at: www.asiapacificform.net/acj 

 

1 World Investment Report Overview: Transnational Corporations and the Infrastructure Challenge. United Nations 
Conference on Trade and Development, New York and Geneva, 2008 @ Page 5. 
2 Ruggie, J. Interim Report of the Special Representative of the Secretary-General on the Issue of Human Rights and 
Transnational Corporations and Other Business Enterprises, U.N. Doc. E/CN.4/2006/97 (2006). 
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What is the basis for attributing human rights responsibilities to 
transnational corporations under international human rights law?  

International Law 

A fundamental difficulty in attributing human rights responsibilities to TNCs is the current legal 
paradigm that holds states as the primary holders of responsibilities under international law.  
International human rights law thus places clear obligations on States to promote and protect 
human rights, a duty that relates not just to protection from violations by the State, but also to 
violations by any person or entity within the State.   

By contrast, international human rights instruments generally refers only to the duty of 
individuals and others to respect human rights, including through observance of the laws and 
directives promulgated by the State to promote the enjoyment of human rights.  The preamble 
of the UDHR provides that:  

 “… every individual and every organ of society ... shall strive ... to promote respect 
for these rights and freedoms and ... to secure their universal and effective 
recognition and observance”.   

The responsibility of non-State actors to respect rights is supported by commentary from the UN 
treaty bodies, as highlighted in the statement of the Committee on Economic, Social and 
Cultural Rights (CECSR) on the right to food: 

“The private business sector – national and transnational – should pursue its 
activities within the framework of a code of conduct conducive to respect of the 
right to adequate food, agreed upon jointly with the Government and civil society”.  

Attempts to further clarify the human rights obligations of TNCs at international law have met 
with limited success.  The adoption by the UN Sub-Commission on the Promotion and 
Protection of Human Rights of the “United Nations Norms on the responsibilities of transnational 
corporations and other business enterprises with regard to human rights”, (the UN Norms), was 
the most ambitious attempt to regulate the activities of TNCs with regard to human rights.  
Adopted in 2003, the 14 operative norms claim to elaborate existing human rights standards in 
areas ranging from international criminal and humanitarian law; civil, political, economic, social 
and cultural rights; consumer protection and environmental practices. However, concerns that 
the UN Norms sought to expand existing human rights obligations ensured the initiative failed to 
gain the support of the international community and the Norms were never formally adopted. 

Guidelines, Principles and Voluntary Codes 

In the absence of an international legal framework, voluntary codes, guidelines and principles 
developed by international organisations and the private sector sought to fill the void.  In 1976, 
the Organisation for Economic Cooperation and Development adopted its Guidelines for Multi-
National Enterprises, (the OECD Guidelines),3 and a year later, the International Labour 
Organisation (ILO) adopted the Tripartite Declaration of Principles Concerning Multinational 
Enterprises (the ILO Principles).4 Both the OECD guidelines and the ILO Principles sought to 
provide general guidance on the application of international human rights standards to TNCs, 
but did not create legal obligations at international law.   

Further developments have occurred in the past decade with the development of various 
general and industry specific codes.  Of broadest application is the United Nations Global 
Compact.  Launched in 2002, the voluntary initiative has more than 2,300 participating 
companies and seeks to promote responsible business practice through the elaboration of ten 
principles in the areas of human rights, labour, the environment and anti-corruption.  

Sector or industry codes have also proliferated.  Examples include:  

 

3 Available at: http://www.oecd.org/dataoecd/56/36/1922428.pdf 
4 Available at: http://www.ilo.org/public/english/employment/multi/download/english.pdf 

http://www.oecd.org/dataoecd/56/36/1922428.pdf
http://www.ilo.org/public/english/employment/multi/download/english.pdf
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• the Extractive Industries Transparency Initiative5 (EITI) - launched in 2002 to address 
corruption and promote the transparency of revenue payments to States derived from the 
extractive industry, (for example: oil, gas and mining); and  

• The Equator Principles6 - adopted in 2003 by financial institutions working with the World 
Bank Group’s International Finance Cooperation (IFC). The Principles address 
environmental and social risks in project financing and seek to avoid, mitigate and 
compensate for the negative consequences of such project.  

While such codes are laudable, they have their limitations.  They are by definition voluntary, 
have limited application, often lack formal compliance mechanisms, and may often fail to reflect 
fully existing human rights obligations upon which they are purportedly based.  

Future Developments 

In 2005, the Special Representative of the Secretary-General on the issue of human rights and 
transnational corporations and other business enterprises, Professor John Ruggie (the SRSG) 
was appointed with a mandate to identify and clarify standards of corporate responsibility and 
accountability for transnational corporations and other business enterprises with regard to 
human rights.  

Following three years of research and consultations, the SRSG’s report of April 2008 proposed 
a framework to address corporate responsibility for human rights.  The framework is based on 
three overarching principles:   

• the State duty at international law to protect citizens from the violation of human rights by 
TNCs or other business enterprises;  

• the corporate responsibility to respect all human rights; and  

• the need for access to effective remedies, including through appropriate judicial or non-
judicial mechanisms.   

On 18 June 2008, the Human Rights Council endorsed the framework, extended the mandate 
of the SRSG, and requested he elaborate further on the framework outlined above.7     

In the absence of other mechanisms, the ACJ adopts the SRSG’s three-fold approach.  In 
particular, it supports the interpretation that the responsibility of TNCs is not merely passive, but 
entails positive action.  Such positive action might include, for example: implementing due 
diligence processes to ensure operations are human rights compliant; promoting a rights 
compliant corporate culture; implementing mechanisms to prevent, punish, investigate or 
redress violations (prevention); implementing grievance procedures for the resolution of human 
rights violations (accountability); and providing recourse to effective remedies. 

 

What are the State’s obligations to regulate transnational 
corporations with regard to human rights violations within its 

territorial jurisdiction? 

General Obligations 

As members of the United Nations, all States have pledged under Article 55 and 56 of the UN 
Charter to take joint and separate action to promote universal respect for, and observance of, 
human rights and fundamental freedoms, without distinction as to race, sex, language, or 
religion.  

 

5 Available at: http://eitransparency.org/ 
6 A financial industry benchmark for determining social and environmental risk in project financing, available at: 
http://www.equator-principles.com/documents/Equator_Principles.pdf 
7 Protect, Respect and Remedy: a Framework for Business and Human Rights.  Report of the Special Representative of 
the Secretary-General on the issue of human rights and transnational corporations and other business enterprises, John 
Ruggie.  A/HRC/8/5, 7 April 2008 

http://www.equator-principles.com/documents/Equator_Principles.pdf
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The State’s duties in this regard are further developed in the Universal Declaration of Human 
Rights (UDHR) and successive human rights instruments, and relevantly entail: 

• taking active measures to ensure the full enjoyment of rights, such as through the passage 
of laws and regulations, and the adoption of policies and practices to promote human rights 
compliance, and  

• Providing mechanism through which violations may be remedied.   

 

Such broad obligations can be found in Article 2 of each of the ICCPR, ICESCR and CRC, as 
well as Article 3 of CEDAW.   These instruments also provide more specific obligations, 
requiring the State to prohibit discrimination by organisations or enterprises on the basis of 
race, gender and disability, and in specific areas such as access to public facilities and in the 
provision of goods and services.   

Other international instruments also impose obligations on the state to address acts that may 
impact on the realisation of human rights.  Of particular relevance to the activities of TNCs is 
Article 26 of the United Nations Convention against Corruption, which requires each State Party 
to adopt provisions to establish the liability of legal persons, and to subject them to effective, 
proportionate and dissuasive criminal or non-criminal sanctions.  

The obligation on the State to protect against violations by non-State actors is further reflected 
in commentaries and concluding observations from United Nations treaty bodies. The UN 
Human Rights Committee has referred to a positive obligation on States parties to ensure the 
observance of human rights by third parties, and indicated that the obligation will only be fully 
discharged if the State protects individuals from violations by the State and its agents, as well 
as from private persons or entities.8   Commentaries also refer specifically to the obligation to 
regulate the acts of business enterprises in areas such as the right to work, the right to health, 
and the right to water.9  

Within the Asia Pacific region, the ACJ notes in particular the existence of sub-regional 
instruments in the Middle East and South East Asia referring broadly to obligations to protect 
and promote human rights 

Specific Obligations with regard to known threats 

In certain circumstances the obligation to act may require additional action by the State, 
particularly where the State knew or ought to have known of a real and immediate threat to the 
life of an identified individual.10   

Obligations to Provide Remedies 

As is indicated above, the obligation to provide remedies arises in various international human 
rights and related instruments.     

 

8 UNHRC, General Comment 31.  On the obligation to legislate with regard to private actors, the UNHRC has 
commented that “. . . a State party does not only have an obligation to protect individuals against violations by 
Government officials but also by private parties. It thus notes with deep concern the absence of legislation providing 
effective protection against violations of Covenant rights by non-governmental actors.  Comments on United Kingdom of 
Great Britain and Northern Ireland (Hong Kong), Human Rights Committee, [10], UN Doc CCPR/C/79/Add.57 (1995). 
9 General Comment 18, ‘The Right to Work’, UN Doc. E/C.12/GC/18, adopted 24 November 2005 at para. 35.; General 
Comment 15, ‘The Right to Water (Arts. 11 and 12)’, adopted 26 November 2002, at para 23, UN Human Rights 
Compilation at 106; and General Comment 14, ‘The Right to the Highest Attainable Standard of Health (Art. 12)’, 
adopted 11 August 2000, at para. 35, UN Human Rights. 
10 The decision of the UNHRC in Delgado Páez v Colombia, (Human Rights Committee, Communication No 195/1985, 
39th session, UN Doc CCPR/C/39/D/195/1985 (1990)), dealt with the extent of the State’s obligation to protect citizens 
against violations of the right to life by private parties.  In this case: the individual had received death threats and faced 
persecution as a result of his liberal views on theological and social issues. The UNHRC considered the matter under 
art 9, security of the person, and held: 

States Parties have undertaken to guarantee the rights enshrined in the Covenant. It cannot be the case that, as a 
matter of law, States can ignore known threats to the life of persons under their jurisdiction . . .  States parties are under 
an obligation to take reasonable and appropriate measures to protect them.   
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The ACJ notes further the Basic Principles and Guidelines on the Right to a Remedy and 
Reparation for Victims of Gross Violations of International Human Rights Law and Serious 
Violations of International Humanitarian Law as adopted and proclaimed by the UN General 
Assembly resolution 60/147 of 16 December 2005.  The Basic Principles recognise the State 
obligation to ensure respect for and to implement international human rights law and require 
that remedies be adequate, available, prompt, effective and appropriate.  

The obligation to provide remedies has also been the subject of comment by UN treaty bodies.  
For example, with regard to Article 2(3) of the ICCPR, which requires States Parties to provide 
effective remedies for breaches of Covenant rights, the UNHRC has stated that a State has an 
obligation to investigate and provide a means of redress for human rights violations by private 
actors, and furthermore, that a failure to do so would give rise to a violation by a States Party 
for failing to fulfil its Covenant obligations.11 

 

 

What are the State obligations to regulate transnational corporations 
with regard to human rights violations occurring outside its territorial 
jurisdiction?  

 

Extra-territorial jurisdiction refers to the capacity of a State to apply its laws to activities 
occurring beyond its territorial borders.   

Given the absence of effective international regulation and the difficulties often faced by host 
countries in regulating the activities of TNCs, the ACJ notes that home States may often be in a 
better position that host States to impose regulations on the conduct of TNCs, and that this can 
occur through the exercise of extra-territorial jurisdiction.12   

Whether a State is in a better position to regulate however does not, in and of itself, mean that 
the State is obliged to do so.  Certain international human rights instruments do require the 
imposition of extra-territorial jurisdiction for specified offences, (see below).  In such situations, 
a State Party will be required to act.  In the absence of such a requirement, a State may 
exercise extra-territorial jurisdiction in the circumstances outlined below.   

Criminal Jurisdiction 

The obligation on States to impose extra-territorial jurisdiction for human rights violations that 
constitute criminal conduct is clear in situations where relevant international instruments impose 
obligations to do so.  International laws dealing with torture and with enforced disappearances 
for example require State Parties to exercise extra-territorial jurisdiction.  Similarly, certain 
crimes in and of themselves give rise to universal jurisdiction, for example, war crimes, crimes 
against humanity and genocide.13  

In the absence of such a requirement, a State may legislate, but is not required to do so, in 
relation to criminal conduct occurring outside its territory when: 

• the offender is a national of the State; 

• the victim is a national of the state; and 

• (possibly more controversially) the offence affects the security of the State. 

 
The exercise of extra-territorial jurisdiction however must meet the test of “reasonableness”.  

 

11 General Comment No 31: Nature of the General Legal Obligation Imposed on States Parties to the Covenant, Human 
Rights Committee, 80th session, 2187th mtg, [8], UN Doc CCPR/C/21/Rev.1/Add.13 (2004). 
12 Clough, J. 'Corporate Criminal Liability for Human Rights Abuses', Faculty Workshop, for the Frederick K Cox 
International Law Centre, Case Western Reserve University Law School, Cleveland, Ohio, October 2003 
13 Brownlie.  Principles of Public International Law.  Oxford.  1990. p. 300 – 305. 
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This requires respect for the principle of non-intervention in the internal affairs of another State. 
That aside, there are otherwise no significant international legal impediments to exercising 
extraterritorial jurisdiction in these circumstances.  

The obligation of states to legislate for extra-territorial jurisdiction in other circumstances is less 
clear and there is no consensus on whether the State’s ‘duty to protect’ incorporates a more 
general duty in this regard.  It is even less certain whether such a duty would incorporate the 
exercise of extra-territorial jurisdiction in relation to actions of legal, rather than natural persons.  

Notwithstanding this uncertainty, comments from the UNHRC provide that States should assist 
each other to bring to justice persons suspected of having committed acts in violation of the 
ICCPR that are punishable under domestic or international law.  Clearly such a statement could 
be used to support a State seeking to exercise extra-territorial jurisdiction for acts contrary to 
the Covenant, but in the absence of a specific comment on extra-territorial jurisdiction, the 
scope of any such ‘obligation’ remains less clear.14  

Civil Jurisdiction 

International law does not prescribe rules on the exercise of civil jurisdiction outside of the 
territory of the State and it is generally recognized that States may legitimately seek to regulate 
the activities of their nationals when abroad.  

Some states have established extra-territorial jurisdiction for certain acts committed overseas 
by TNCs based in their territory.  The primary example is the American Alien Tort Claims Act, 
(ATCA).15 The ATCA is a federal statute that provides courts with jurisdiction to consider all 
causes where an alien sues for a tort only in violation of the law of nations or a treaty of which 
America is a party.16  

 

 

How useful is the concept of corporate complicity in international 

crimes to protect human rights? 

The terms ‘corporate complicity’ is used both in a general sense, to refer to the conduct of a 
corporation that is indirectly associated with a failure to meet community standards; and in a 
stricter legal sense, referring to conduct that is so closely associated with a human rights 
violation as to incur a degree of legal liability for it. 

Both concepts are useful in protecting human rights.  The former provides an opportunity to 
impose broader societal expectations on the operations of a corporation that go beyond that 
which a government may impose.  The latter provides an avenue for civil or criminal liability for 
conduct that in some way contributes to the commission of an offence.  

Indeed the concept is fundamental to the accountability of TNCs since most allegations of 
human rights violations against companies predominantly focus on complicit conduct rather that 
direct participation.  In addition, liability for complicit conduct may also encompass offences that 
a company (or legal person) is incapable of committing in its own right, for example, a 
corporation cannot generally commit a sexual offence, but may be complicit in such an 
offence.17 

 

14 General Comment No 31: Nature of the General Legal Obligation Imposed on States Parties to the Covenant, Human 
Rights Committee, 80th session, 2187th mtg, [8], UN Doc CCPR/C/21/Rev.1/Add.13 (2004) at para. 18. 
15 Alien Tort Claims Act, 28 USC §1350. 
16 The United States Supreme Court in its 2004 decision of Sosa v Alvarez-Machain, 542 US 692 (2004), held that the 
ATCA does not create a cause of  action tort for violations of international law. The Supreme Court limited the 
application of the act to claims resting ‘on a norm of international character accepted by the civilized world and defined 
with a specificity comparable to the features of the 18th-century paradigms we have recognized: at 725. The specific 
paradigms recognised by the Court were offences against ambassadors, violations of safe conduct, and individual 
actions arising out of prize captures and piracy.  
17 Clough Ibid note 11 @ 10 
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Criminal Law 

Legal liability for complicity is an emerging area in international criminal law, with the potential 
to reduce the incidence of human rights violations by TNCs and other actors through the 
creation of legal liability for indirect action that enables, exacerbates or facilitates the 
commission of an offense.  The difficulty however is that, as yet, there is no agreement as to 
when a company may be found complicit in human rights violations committed by others. 
Different branches of law: public international law; domestic criminal law; tort law; contract law; 
consumer law or company law, apply different tests.  

With regard to international crimes, a definition of complicity has been most clearly spelt out by 
the International Criminal Tribunals in the area of aiding and abetting.  There are several 
elements:  

• There must be an act or omission that has a substantial effect on the commission of an 
international crime. The act or omission may encompass practical assistance, or 
encouragement.  It may also encompass moral support where that support has a 
substantial effect on the perpetration of the crime”.18 Mere presence, or benefiting from an 
abuse without other involvement, is unlikely to constitute complicity in its own right. 

• There must be knowledge of one’s contribution to the crime.  In this regard there must be 
knowledge of the principal perpetrators intentions as well as knowledge that one’s own act 
would provide substantial assistance to the commission of the crime.   

While this test comes from international tribunals that do not have jurisdiction over legal 
persons, some domestic legal systems have used this standard in considering corporate 
complicity for international crimes.   The approach however is not uniform.  There is, for 
example, some degree of variation in the way in which national courts have interpreted the 
elements of the offence.  For example, with regard to attributing knowledge to a corporation 
some jurisdictions focus on the ‘directing mind and will’ of those corporate officers with relevant 
policy and decision making authority, while others, such as Australia, take a broader approach 
using the concept of ‘corporate culture’. 

Civil Law 

Corporate complicity for human rights abuses has also been claimed in civil cases, though it is 
extremely rare to see a final judgment as cases generally settle or have been dismissed on 
procedural grounds.   

As mentioned above, the American Alien Tort Claims Act permits cases to be brought against 
both individuals and companies for a breach of the law of nations and the treaties to which 
America is a party. The majority of cases brought against companies have alleged complicity 
rather than direct involvement, and in considering such claims, the courts have referred to the 
international criminal standards outlined above.   

The International Commission of Jurists (ICJ) 

More recently the ICJ has released a report on Corporate Complicity and Legal Accountability, 
in which it proposes an approach to determining corporate complicity based on three key 
elements: 

• Causation.  That the conduct either enables, exacerbated or facilitated the commission of 
violations; 

• Knowledge.  That the company actually intended for the violations to occur, knew or should 
have known that the violations would occur, or were wilfully blind to the likelihood that 
violations would occur; and 

• Proximity.  Proximity assists in determining causation and knowledge and refers particularly 
to the situation where a close relationship, established as a result of geographic location, or 

 

18 Prosecutor v. Furundzija, Case No. IT-95- 17/1-T (Int'l Crim. Trib. For Former Yugoslavia Trial Chamber Dec. 10, 
1998), reprinted in 38 I.L.M. 317 (1999)) 
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through the duration, frequency, intensity or the nature of that relationship, exists between 
the perpetrator and the company.19 

It remains to be seen how domestic and international courts and tribunals will utilise the 
Principles outlined by the ICJ however, in the interim, they provide guidance to NHRIs on the 
manner in which the law is likely to progress. 

Non-legal Concepts of Complicity  

There are also a range of situations where social actors, from non-government organizations to 
investment funds, have relied on the concept of complicity to address or modify corporate 
conduct beyond the legal sphere.  Such attempts often use standards that are broader than the 
legal tests referred to above.  By way of example, Principle 2 of the United Nations Global 
Compact simply states that “Businesses should make sure that they are not complicit in human 
rights violations”.20   

Complicity in this broad sense may be considered to encompass situations were a company 
benefits from, but is not otherwise involved in the commission of human rights abuses 
committed by someone else; or where a company is aware of human rights violations, but fails 
to raise concerns with the appropriate authorities.    

Corporations may seek to avoid broader claims of complicity through various mechanisms such 
as the development of human rights impact assessments to identify areas of risk; the 
promulgation of explicit human rights policies that are applicable to the corporation and its 
subsidiaries, and the conduct of due diligence procedures throughout its supply chain. 

 

What jurisdictional barriers exist in enforcing human rights 

obligations against corporations? 

A variety of barriers limit the capacity of victims to obtain effective redress for violations of 
human rights committed by TNCs.  Amongst other things, such barriers may relate to the TNC 
itself (for example, its corporate structure), the limitations imposed by domestic laws relating to 
the incorporation of business enterprises, (for example, separate legal personality and limited 
liability), and the failure of the legal jurisdiction in the home or host State to provide a means for 
seeking redress for certain violations. 

Substantive barriers include: 

• Separate Legal Personality.  Providing a corporation with legal status in its own right, and 
distinct from the legal personality of its shareholders, directors and managers, is a legal 
assumption that is universal across many countries.  Developed to accommodate the 
shared commercial objectives of a group of individuals, separate legal personality protects 
members and directors from personal liability by viewing the corporation as an independent 
body or 'legal person'.  As a result, a corporation can be found directly or indirectly liable in 
its own right for civil and criminal acts.  However, where a company is involved or complicit 
in human rights violations, the implications of separate legal personality can shield 
corporate decision makers from personal accountability for their actions.  Similarly, in 
shielding shareholders, the effective owners have less incentive to monitor the risk 
associated with corporate activities. 

• Corporate Structures.  Corporations are often organised in a group structure. Such an 
approach legitimately facilitates the diverse operations of a parent corporation and its 
subsidiaries.   However, such structures, in association with separate legal personality, can 
also be used to quarantine liability by placing responsibility for potentially high risk or 
hazardous operations in a separate corporate organisation.  Where this is done in such a 
way as to avoid the consequences of such hazardous activities, for example by ensuring 
that the separate corporation has no assets to cover foreseeable liabilities, it acts as a 

 

19 Report of the International Commission of Jurists Expert Panel on Corporate Complicity in International Crimes.  
International Commission of Jurists. 2008.  Volume 1 @ 10 - 23 
20 UN Global Compact.  Text and Commentary available at: www.unglobalcompact.org  Last accessed 8 February 2009. 

http://www.unglobalcompact.org/
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significant barrier to those seeking redress unless the subsidiary is under such close 
operational control by the parent that it can be seen as its mere agent.    

• Limited Liability.  Corporations established with limited liability are a feature of most 
developed legal systems and reflect recognition of the need to promote entrepreneurial 
activity by protecting the personal assets of investors and managers of businesses.   The 
inability to access personal assets may however impact adversely on the capacity to seek 
redress for human rights violations by a corporation where the corporate entity has been 
established with limited assets, particularly in the case of high risk or hazardous operations, 
and where the group structure has been utilised to quarantine the resources of the parent 
company.   Similarly, limited liability shields the decision makers and effective owners from 
the consequences of their decisions, and reduces the incentive to monitor its human rights 
obligations.  

 

In addition, a range of other barriers exist.  These include: 

• No cause of action.  In some cases, the legal system in a State may not yet recognise a 
need to restrict certain conduct that infringes human rights.  This is more likely to occur in 
situations where the purported human rights violation arises under an international 
instrument to which the State is not yet a party, or where competing policy considerations 
militate against the provision of particular forms of relief.   

• Lack of Enforcement.  Home and host states may be unwilling or unable to provide effective 
enforcement of judgments against transnational corporations for a variety of reasons 
including lack of capacity, as may arise in the absence of reciprocal enforcement regimes, 
or for other reasons.   

• Who has ‘standing’ to bring a complaint. The concept of ‘standing’ refers to who can make a 
complaint and seek redress.  In general, standing requirements operate to restrict the class 
of person who are able to seek redress for a particular violation.  This avoids unlimited 
liability and restricts frivolous and vexatious claimants.  Such limitations may act to restrict 
the capacity of interested persons or groups (such as human rights defenders and relevant 
civil society organisations), from bringing actions since they will not, in general, be 
considered to be directly affected by the offending conduct of a TNC.  One possible option 
is to broaden standing requirements to allow actions by human rights defenders and civil 
society organisations with a defined mandate in this area.   

• Choice of legal regimes.  Contractual agreements between TNCs and the State will 
invariably establish the legal jurisdiction within which legal claims can be made.  Dependent 
on the relative power between the State and the TNC, the choice of legal jurisdiction, and 
any limitations thereon, may seek to reduce the legal obligations of the TNC.   

• Legal Representation:  A lack of legal representation, and the complexity of legal processes 
and procedures often present a significant barrier to those affected by human rights 
violations, many of whom may lack the resources or the capacity to pursue claims without 
legal representation;  

• Costs.  The potential for costs orders may act as a barrier to complainants pursuing human 
rights violations by corporations.  Other financial implications, such as the cost of legal 
representation also present a significant impediment 

 

What role do NHRIs have in ensuring that States regulate the 
human rights activities of TNCs, and in educating and/or monitoring 
corporations involved in human rights abuses? 

 

In 2008, the Office of the High Commissioner for Human Rights circulated the results of a 
survey entitled Business and Human  Rights:  A Survey of NHRI Practices (July 2008)  
providing information on the mandate and capacities of NHRIs to manage corporate-related 
grievances and issue.  APF Members highlighted a range of functions that they considered 
relevant to monitoring and addressing human rights violations by TNCs.  These included:  
conducting public inquiries and fact-finding missions; investigating individual and systemic 
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human rights and discrimination complaints; dispute resolution, enforcement of outcomes; 
ongoing compliance monitoring, dissemination of findings with regard to individual and systemic 
violations, advocacy (to governments and in legal proceedings), the provision of 
recommendations to respondents; the development of educational/promotional tools directed at 
the community generally and to TNCs, governments and other stakeholders in particular. 

The capacity of each member institution to develop programs and activities in this area will 
vary, depending on, amongst other things, the perceived need within particular States and the 
resources available to the NHRI.  Providing some guidance on what can be achieved when this 
issue is considered a core priority area is the Human Rights and Business Project at the Danish 
Institute of Human Rights. 

 

 

Box 4:  Case Study on the Danish Institute for Human Rights 

 

The Danish Institute for Human Rights provides an exemplar for the types of activities that can 
be undertaken by NHRIs that determine this area to one of the core priorities for human rights 
protection in their country. 

The Institute is an NHRI established to promote and develop knowledge about human rights on 
a national, regional and international basis predicated on the belief that human rights are 
universal, mutually interdependent and interrelated.   

The Institute established a Human Rights and Business Project, the aim of which was to 
develop concrete achievable human rights standards for companies, and to help companies live 
up to those standards through the provision of various services and training.  

The Project has developed and now offers the following services: 

-  The Human Rights Compliance Assessment (HRCA) tool.  This is a web-based self-

assessment tool that was developed jointly between companies and human rights experts at 
the Danish Institute.  Drawn from all major human rights treaties and conventions, the HRCA 
contains approximately 350 questions and 1000 indicators.  By responding to these 
questions, companies can identify their high risk areas and gaps, and develop a prioritized 
compliance programme to assist them in ensuring greater compliance with the human rights 
obligations.  In addition, the computerized report from the programme can be used to review 
and track performance year to year and to assign tasks for follow-up. Shorter and specialized 
versions of the full database are available, as are additional tools and information on supply 
chain management, promotional activities, basic descriptions of human rights, country 
commitment index, and human rights resources. 

-  Business training courses, targeted at both business professional and NGOs and explaining 
human rights in a business context; 

-  Assistance in the conduct of Human Rights Compliance Assessments and ongoing reviews; 

-  Advice on the development or improvement of codes of conduct; 

-  a human rights hotline that offers assistance and advice on human rights issues to companies 
who do not have an in-house human rights department, or to companies wishing to ensure an 
impartial third party plays a role in addressing sensitive human rights issues.  

-  an NGO Partnership Service that serves to match companies operating overseas with 
reputable local human rights professionals for use in stakeholder dialogues, human rights 
promotional activities, or other engagements with the company.  

-  the preparation of Country Risk Assessment Reports, the objective of which is to provide 
business with systematic and in-depth analysis of sensitive human rights issues in the country 
of operation, along with practical guidance on how to avoid engaging in human rights 
violations. 

For various reasons, including different priorities and resources constraints, many NHRIs may 
not be in a position to undertake all the activities outlined above.  Nonetheless, the work of the 
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Institute provides an example of the broad range of activities that NHRIs may want to consider 
in addressing concerns about TNCs and human rights.21 

Further information on the Institute can be found at: http://www.humanrightsbusiness.org/ 

 

Within the APF, all NHRIs have a mandate to both promote and protect human rights.  The 
former role involves both education and advocacy on the application of human rights while the 
latter involves the protection of human rights through the monitoring of domestic developments 
and compliance, (including such activities as data gathering, research, and analysis), the 
provision of individual complaint handling services and the conduct of, or participation in 
inquiries into systemic rights violations. 

Adopting the SRSG’s tripartite approach, and mindful of the potential roles outlined above, the 
ACJ provides the following recommendations with regard to the role an NHRI can play in 
promoting human rights compliance pursuant to their core functions of monitoring, education, 
advocacy and complaint handling. 

Monitoring  

NHRIs can play an important role in monitoring and documenting violations of human rights by 
corporations operating or incorporated in their domestic jurisdiction.  Monitoring may involve a 
wide range of activities and NHRIs may wish to consider: 

• Auditing their existing mandates to determine the manner in which the violation of human 
rights by TNCs may be addressed through their existing functions; 

• Cooperating regionally or internationally, to examine existing domestic, regional and 
international standards to determine best practice in State and voluntary regulation of the 
conduct of TNCs.  The proposed ICC Working Group on Business and Human Rights may 
provide an appropriate vehicle for international cooperation in this regard; 

• Conducting (or commissioning) a review of relevant domestic legislation in their jurisdiction 
to ensure that the rules governing the creation and conduct of business by corporations 
contain appropriate regulations to ensure that corporations operating both at home and 
extra-territorially are required to operate in full compliance with international, regional and 
domestic human rights standards; 

• Conducting (or commissioning) a review of existing monitoring and grievance mechanisms 
in their jurisdictions to determine if additional remedial mechanisms, or the removal of 
barriers is required;   

• Seeking to include within their respective mandates the role of the National Contact Point 
under the OECD guidelines. NHRIs in non-OECD countries should assess the possibility of 
establishing a similar mechanism to the OECD National Contact Point;   

• Monitoring and documenting violations of human rights by TNCs operating both 
domestically and extra-territorially in cooperation with NHRIs in host states.  In this regard 
NHRIs should consider the value of cooperating in the gathering and consolidation of 
jurisprudence from regional states and internationally.  The information obtained should 
assist in advocacy and should be included in NHRI reports to appropriate international and 
regional human rights bodies; 

• Assisting in educating and building the capacity of human rights defenders to monitor and 
address breaches of human rights by the corporate sector.  In accordance with the UN 
Declaration on Human Rights Defenders, NHRIs should forge and maintain strong links with 
human rights defenders.  

 

Recognising that NHRIs have limited resources, NHRIs may wish to give priority to:  

• State and public enterprises, and private enterprises performing public functions; 

 

21  



- 16 - 

• Home corporations operating abroad in countries in conflict, with weak governance or in 
free economic zones; 

• Foreign corporations operating domestically in free economic/export zones or 
conducting large scale development projects; 

• The financial sector including project financiers and institutional investors; 

• Corporations operating in potentially at risk sectors such as extractive, forestry, food 
and beverage, pharmaceutical, IT and textile/clothing industries. 

Advocacy 

It is crucial that States create a legal framework to appropriately and effectively regulate the 
activities of TNCs both at home and overseas.  NHRIs have a role to advocate that 
governments introduce and implement legislation and regulations that meet international best 
practice in the prevention of human rights violations by TNCs at home and overseas, including 
labour rights.   

Advocacy with government should be premised on the States obligation to take positive action 
to ‘ensure’ the rights contained in the various core human rights instruments, and that this 
obligation can only ‘fully discharged’ if individuals are protected by the State from violations by 
its own agents, and from acts committed by private persons or entities. 22  This provides firm 
ground for highlighting the need for broad state action that protects the society as a whole, and 
vulnerable groups such as human rights defenders, in particular. 

At the domestic level, NHRIs should consider advocacy in relation to the following: 

• The creation of laws that clearly identify the obligations of corporations and other business 
enterprises to respect human rights.   

• legal recognition of corporate complicity for human rights violations, and at the very least, in 
relation to international crimes; 

• The exercise of extra-territorial jurisdiction in suitable circumstances, including 
consideration of the development of domestic legislation similar to the American Alien Torts 
Claim Act.  

• Where appropriate, the introduction of criminal sanction.  Liability must encompass the 
parent corporation, not only because of the difficulty of pursuing offenders in host 
jurisdictions, but also because of the frequent culpability of the parent corporation itself. 
Principles of separate corporate identity should not be allowed to limit liability of a parent 
company if it can be clearly shown that the operations are ultimately controlled by, and for 
the benefit of, the parent corporation.  

• The introduction of broad based and innovative sanctions, including adverse publicity 
orders, corporate probation, fines, de-registration, restraint (including a limited cessation of 
trading, restrictions on government contracting, the removal of export licenses etc), and 
reparations, guarantees of non-repetition etc should be considered.   

• the ratification and domestic implementation of relevant international instruments; 

• The recognition and implementation of relevant comments and recommendations made by 
UN treaty bodies and special mandate holders.  

• The domestic application of relevant guidelines and codes, particularly those developed in 
cooperation with Governments, such as the ILO Tripartite Declaration and the OECD 
Guidelines for Multinational Enterprises.   

• The inclusion of corporate human rights compliance in National Human Rights Plans of 
Action.   

• Encouraging governments to take the role of exemplar in their involvement with TNCs.  For 
example, government contracts with TNCs and other business enterprises should include 
conditions that they will comply with universally accepted human rights standards. 

 

22 General Comment No. 31, The Nature of the General Legal Obligation Imposed on States Parties to the Covenant, 
Human Rights Committee, CCPR/C/21/Rev.1/Add.13, 26 May 2004, §8. 
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• Advocating for socially responsible investment practices for financial institutions and 
institutional investors, including in particular national pension and sovereign wealth funds. 

• Advising governments on the human rights implications of new legislation and policies 
relevant to the activities of TNCs. 

• Advocating for government to monitor the activities of domestic TNCs operating externally. 

• Advocating for human rights impact assessment reports by TNCs and other business 
enterprises to be a mandatory requirement in annual and other regulatory reporting 
regimes. 

• Promoting the establishment of dispute resolution processes including publicly funded 
mediation services and the use of mechanisms such as the OECD National Contact Points.  

• Facilitating dialogue between government, corporations and other business enterprises and 
civil society, including human rights defenders and trade unions;  

• The collection and submission of information to government regarding the situation of 
human rights defenders in their respective jurisdictions, particularly with regard to any 
adverse impact occasioned by the activities of TNCs.   

 

At the international level, NHRIs should consider  

• Proposing recommendations for consideration by the UN Human Rights Council, relevant 
treaty bodies (including the Commission on the Status of Women), the SRSG and relevant 
rapporteurs, as well as the Advisory Committee to the Human Rights Council.  In addition, 
their reports to these bodies should include information on cases, reports and other material 
relevant to human rights violations by TNCs, including governmental responses to such 
violations. 

• The development of co-operative arrangements or agreements between States to facilitate 
the application of civil and criminal remedies for human rights violations. 

• Incorporating domestic regulation of TNCs in their reporting under the Universal Periodic 
Review.  Such reporting should include reference to violation of the rights of human rights 
defenders.  

• That investment and trade treaties will include measures relating to protection of human 
rights.   

Education 

As NHRIs are well placed to explain human rights obligations to corporations and to 
government, NHRIs should consider the following: 

• Engaging with their respective governments and relevant departments of state to promote a 
greater awareness of the impact of TNCs and other business enterprises on the realisation 
of human rights, and the relevant State obligations with regard to the promotion and 
protection of human rights in their own jurisdiction and extra-territorially.   

• Utilising information obtained in the review of domestic legislation and remedies, 
(mentioned above), engage with government and relevant departments of state to promote 
an awareness of international best practice and highlight the lacunae in existing domestic 
regulation and remedies; 

• Facilitating the flow of information about rights and remedies to groups who are likely to be  
particularly vulnerable to human rights violations by TNCs, particularly labour 

• Engaging with TNCs to promote an acceptance of the value of community consultation in 
projects that will have large scale impacts on communities. 

• Advocating for the inclusion of training on the relevant human rights principles, norms and 
standards in relevant training programs for judges and the legal profession, relevant 
regulatory bodies, police, and civil society and private sector organizations such as industry 
bodies and chambers of commerce.   
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The area of law is not well understood and, in the absence of specific legislation or regulation 
outlining permissible and impermissible conduct, corporations have limited guidance as to their 
obligations.  
NHRIs are well placed to explain, and to assist corporations to comply with their human rights 
obligations by:   

• Utilising existing NHRI tools such as the human rights compliance assessment tools 
developed by the Danish Institute of Human Rights.   

• Developing information and fact sheets for various industries.  An initiative undertaken 
by the Australian Human Rights and Equal Opportunity Commission provides an 
example of one such activity that could be undertaken nationally or regionally.  Such 
documentation should incorporate relevant rights from UDHR, and the 8 core treaties 
(including  Convention on Rights of Persons with Disabilities)23; 

• Promoting an awareness of the need for company or industry level due diligence 
processes and grievance mechanisms.  

•  Advocating for human rights compliance to be included in corporate business plans. 

• Promoting awareness of, and encouraging businesses to sign up to various industry 
and sector initiatives.  

• Developing industry specific training for TNC highlighting, in particular, sectoral risks 

Complaint Handling 

NHRIs with complaint handling functions should consider: 

• Promoting within the community and the business sector an awareness of their respective 
roles in monitoring and receiving complaints of human rights violations by TNCs, as well as 
other remedies; 

• Utilising their complaints mechanisms, and the outcomes of complaints and inquiries, to 
monitor the ongoing conduct of TNCs. 

 

NHRIs without relevant complaint handling functions should consider:  

• Their potential role as a point of recourse for complainants, particularly with regard to 
information about remedies. 

• Whether to advocate to government the extension of their mandate to include the capacity 
to hear complaints in relation to human rights violations by TNCs 

Other Recommendations 

Within the APF, NHRIs should consider: 

• Where they have not already done so, responding to the OHCHR survey, Business and 
Human Rights:  A Survey of NHRI Practices. 

• Co-operating in the development of a database on the regulatory framework and remedies 
available in their respective jurisdictions.  

• (via the APF and/or ICC) advocating at the international level for the creation of a legally 
binding international human rights instrument which clearly identifies the obligation of 
corporations and other business enterprises in respect of human rights.   

• Supporting the establishment of an ICC working group on business and human rights. 

• Cooperating in the development of a monitoring and assessment tools for APF members. 
Indicators might include common human rights breaches as well as additional problem 
areas such as corruption and pollution etc. 

• Developing agreements to exchange information and alert NHRIs about human rights 
breaches involving their nationals.  By way of example, the NHRIs of the Philippines and the 

 

23 For examples of the information developed by the Australian Human Rights Commission, see Part 3 – 
Documentation, or visit their website at: www.humanrights.gov.au 



- 19 - 

Republic of Korea have a verbal agreement to alert each other where an issue arises in 
relation to migrant workers. Similarly, the NHRIs of the Philippines and Malaysia have an 
arrangement to refer alleged human rights violations against there respective nationals, 
particularly undocumented workers.  

• Investigating the opportunities for partnerships with organisations in the area of corporate 
social responsibility including the media, academia, business organisations, trade unions 
and their local jurist. 

• Involving law firms in pro bono work in relation to business and human rights and 
encourage firms to promote human rights to their clients. 

• Engaging broadly with relevant civil society organisations (CSOs).  CSOs are most often the 
primary monitors and sources of information relevant to TNCs and human rights.  Inclusive 
relationships must be developed in order to utilize this knowledge and expertise, to ensure 
cooperation, and to promote the transparency of subsequent NHRI initiatives. 

 

Sub-regionally, the matter may be included in the agenda of the ASEAN National Institutions 
Forum especially on the topics of (i) migration and migrant workers, (ii) human rights education, 
(iii) Economic, Social and Cultural Rights, (iv) trafficking in persons. 
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